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Abstract

This paper examines the South African Competition Tribunal’s decision in MIH/WeBuyCars, the
first digital merger prohibited on potential competition grounds in South Africa. The case is best
understood as a reverse killer acquisition, whether the acquirer is considered a potential competitor
of the target. The paper studies challenges in establishing the likelihood of entry, focusing on (1) the
limits of a factual inquiry, (2) the benefits and limitations of the dynamic capabilities framework,
and (3) the distinction between capability and incentive to enter. It also considers the implication of
a policy preference for entry-driven innovation over integration-driven efficiencies for the potential
competition assessment. Post-prohibition outcomes in this case, where no entry has occurred and
merger efficiencies are foregone, illustrate the risk of false positives for theories of mergers harm

focused on potential competition.
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1 INTRODUCTION

Merger control is a forward-looking exercise during which authorities must assess not only the com-
petitive conditions that exist at the time of a proposed transaction but also how those conditions are
likely to change if the transaction proceeds. This task is made more difficult when the competitive
concern is not a reduction in current rivalry but the loss of future competition from a firm that has not
yet entered the relevant market. In such cases the harm being assessed is unobservable, the counter-
factual is a prediction, and the evidentiary foundation on which a prohibition must rest is structurally
weaker than in cases involving current market overlap (Elzinga et al., 2022, pp. 3-4). Digital platform
markets compound this difficulty. Network effects, data advantages, and market tipping can entrench
a dominant firm quickly, making the loss of a credible potential entrant more costly and less reversible

than in more traditional markets (Furman et al., 2019, pp. 3-4).

The decision of the South African Competition Tribunal (hereinafter the Tribunal) in MIH eCom-
merce Holdings (Pty) Ltd and WeBuyCars (Pty) Ltd (MIH/WeBuyCars, 2020, para. 1) (hereinafter
MIH/WeBuyCars) is the first South African digital merger prohibited on inter alia potential compe-
tition grounds. The Tribunal prohibited MIH eCommerce Holdings (Pty) Ltd (hereinafter MIH), a
subsidiary of Naspers Limited, from acquiring a 60% shareholding in WeBuyCars (Pty) Ltd (hereinafter
WeBuyCars). There was no current horizontal overlap between Naspers’ existing South African op-
erations and WeBuyCars (MIH/WeBuyCars, 2020, para. 6). The prohibition therefore rested entirely
on whether Frontier Car Group (hereinafter FCG), a Naspers-controlled digital car-buying platform,
would have entered the South African car-buying services market independently but for the transaction

(MIH/WeBuyCars, 2020, para. 14).

The case carries significance beyond South Africa. Adjudicated prohibitions on potential competition
grounds remain rare in digital merger control: Robertson (2024, pp. 444-445) found that the loss
of a potential competitor was raised as a horizontal theory of harm in only 6 of 69 national digital
merger cases surveyed across EU member states and the United Kingdom. Where such theories have
been applied, they have arisen predominantly in mature platform markets where authorities have
concentrated instead on ex-ante regulation. South Africa presents a different setting. Its digital

platform markets are concentrated but entry remains possible, unlike more mature markets where



dominance is already entrenched. This makes the case a useful reference point for jurisdictions where
platform markets are still developing and where the analytical framework for potential competition in

digital mergers has not yet been settled (Hemphill and Wu, 2020, pp. 1887-1888).

International policy attention to this problem has grown. Draghi (2024) calls on EU competition au-
thorities to become more forward-looking and agile in merger review, observing that current practice
is sometimes too backward-looking, focused on existing market shares in circumstances where future
competitive potential and innovation matter more. The report recommends that merger evaluations
in technology sectors explicitly assess the effect of a proposed transaction on future innovation po-
tential despite the uncertainty involved (Draghi, 2024). MIH/WeBuyCars represents one institutional
response to that challenge. The concern this paper addresses is whether the analytical framework

applied was adequate to support the prohibition.

This paper addresses three questions. First, what tensions arise from relying on factual inquiry to
establish potential competition. Second, what framework should govern the assessment of firm capabil-
ities in a potential competition case, and whether capability evidence alone suffices without a separate
requirement for incentive. Third, what policy preferences South African competition authorities hold
regarding the direction of innovation in digital markets, and whether the Tribunal’s implicit choice

between entry-driven and integration-driven innovation paths is defensible.

The paper proceeds as follows. Section 2 sets out the theoretical background on potential competition
in digital markets and the killer and reverse killer acquisition frameworks. Section 3 describes the
parties, the transaction, and the Tribunal’s decision. Section 4 examines the evidentiary challenges
the potential competition theory imposes and the innovation policy preferences the decision reflects.
Section 5 assesses the consumer welfare consequences of the prohibition and draws comparative lessons

from EU and US practice. Section 6 concludes.



2 THEORETICAL BACKGROUND: POTENTIAL COMPETITION IN DIGI-
TAL MERGER CONTROL

2.1 Potential Competition and Digital Markets

Potential competition refers to the competitive pressure exerted by firms that are not yet active in
a market but could credibly enter in the future (Yun, 2019, p. 625). Even where entry has not yet
occurred, the credible threat of it can discipline incumbents and constrain the exercise of market power

(Yun, 2019, p. 624).

Potential competition has gained increasing prominence as a theory of harm in digital platform mar-
kets. These markets are characterised by direct and indirect network effects, market tipping, user
lock-in, and data advantages that incumbents can deploy across multiple markets (Furman et al.,
2019, p. 4); (Crémer et al., 2019, p. 3). Once a platform achieves dominance, entry becomes more
difficult because rivals cannot replicate the data or network scale of the incumbent (Robertson, 2024,
p. 440). In markets prone to tipping, eliminating a potential entrant therefore forecloses the competi-

tive process, not just the competitor.

Petit and Teece (2024, p. 513-514) argue that competition law must shift its focus to firm-level
capabilities as the unit of analysis, because the competitive significance of a digital merger such
as MIH/WeBuyCars, lies in what the firms involved can build and do, not only in their current
positions. Teece (2023b, pp. 120-121) develops this through the dynamic capabilities framework, which
identifies three processes through which firms sustain competitive advantage: sensing opportunities in
the market environment, seizing them through strategic investment and execution, and reconfiguring
internal structures and resources as conditions change. A firm that has the capabilities to sense a
market opportunity, mobilise resources to enter, and adapt its model to local conditions represents a

meaningful competitive threat even before it has taken a single step toward market entry.

2.2 Killer and Reverse Killer Acquisitions

The concept of killer acquisitions describes the way in which dominant incumbents use mergers to sup-
press future competition. Cunningham et al. (2020, pp. 649-650) show, using pharmaceutical industry

data, that dominant firms acquire promising target firms with the intent of discontinuing the target’s



development pipeline and removing a future competitive threat. The incentive is straightforward:
where the target’s product would, if developed, take market share from the acquirer, the acquirer
values the removal of the target more than its continuation. This problem is particularly acute in
digital markets because, once a platform achieves scale and data advantages, rivals can challenge it
only through innovation. A killer acquisition removes this challenge before it is fully formed (Hemphill

and Wu, 2020, pp. 1887-1888).

The standard killer acquisition concerns the acquirer eliminating the target’s innovation. The reverse
killer acquisition works differently. As Yun (2020, p. 630) explains, in a reverse killer acquisition
the acquirer stops developing its own product after the transaction and uses the target’s capabilities
instead. The acquirer is therefore the potential competitor whose independent entry is removed, not the
target. Caffarra et al. (2020, p. 6) frame these transactions as the “buy versus build” problem: rather
than entering a market independently, the incumbent uses acquisition as a shortcut. The competitive
concern is not that the target’s pipeline is discontinued, but that the acquirer’s own independent entry

no longer takes place.

This theory of harm is increasingly recognised in merger review. Latham et al. (2020, p. 11) docu-
ment several cases in which competition authorities pursued this concern. In PayPal/iZettle, the UK
Competition and Markets Authority examined whether PayPal would have strengthened its compet-
itive presence in iZettle’s market independently, absent the deal. In Amazon/Deliveroo, the concern
was whether Amazon would have re-entered restaurant delivery on its own. In each case, the central
question was the same: what would the acquirer have done without the transaction? Latham et al.
(2020, p. 11) note that two issues bear on this question. First, whether the target firm is sufficiently
distinctive that losing the acquirer as a competing entrant would meaningfully reduce competitive
pressure on the target. Second, whether there is evidence that the acquirer was genuinely committed
to entering independently rather than merely considering it. On this second point, they observe that
a large firm’s willingness to pay a substantial price for a complementary asset is itself evidence that it

saw organic entry as a real alternative.

The welfare analysis of a reverse killer acquisition is not straightforward. Unlike a conventional killer
acquisition, the transaction may generate real benefits. Yun (2020, p. 630) notes that combining the

acquirer’s resources with the target’s established position may allow services to be developed faster, or



produce efficiencies that neither firm could achieve alone. These considerations matter for the welfare
assessment: a transaction that prevents the acquirer’s independent entry may simultaneously deliver
near-term benefits to consumers that organic entry, even if it had eventually occurred, would not have

produced as quickly.

Barnett (2024, p. 51) draws a useful distinction between the two scenarios. Where the target’s product
is a direct substitute for the acquirer’s, the acquisition involves a horizontal combination with no clear
competitive justification. Where the target’s product is complementary, the analysis is more nuanced,
since the transaction may produce efficiencies that a prohibition would forfeit. The competitive concern
in the reverse killer scenario only arises when the evidence shows that the acquirer was itself preparing
to enter the target’s market and that the acquisition replaced that effort. Bishop and Lewis (2021,
p. 10) note that merger control does not in principle distinguish between whether it is the acquirer or
the target that constitutes the potential entrant. What differs is the type of evidence needed: rather
than examining the target’s development pipeline, the authority must examine the acquirer’s own

expansion plans and commercial incentives at the time of the transaction.

MIH/WeBuyCars is the first South African digital merger prohibited on potential competition grounds.
The Tribunal did not frame its reasoning in terms of a reverse killer acquisition, but the structure of
its finding maps directly onto that theory: FCG, a Naspers-controlled platform not yet active in South
Africa (MIH/WeBuyCars, 2020, para. 51), was identified as a potential entrant whose independent
entry the transaction would foreclose (MIH/WeBuyCars, 2020, para. 14). It is the acquirer, not
the target, whose potential competition is eliminated. The sections that follow assess whether the
evidentiary framework applied was adequate to the demands this theory places on a competition

authority.

3 CASE BACKGROUND: THE MIH/WEBUYCARS TRANSACTION

3.1 The Parties and the Transaction

This paper investigates the proposed acquisition by MIH eCommerce Holdings (Pty) Ltd, trading as
OLX South Africa (OLX), of a 60% shareholding in WeBuyCars (Pty) Ltd (MIH/WeBuyCars, 2020,

para. 1).



MIH is a wholly owned subsidiary of Naspers Limited, a public company listed on the Johannesburg
Stock Exchange (MIH/WeBuyCars, 2020, para. 45) that, at the time of the proceedings, controlled
more than 79 firms in South Africa and a significantly larger number abroad (MIH/WeBuyCars, 2020,

para. 47).

WeBuyCars, regarded as the largest used vehicle buying business in South Africa (MIH/WeBuyCars,
2020, para. 3), has been active in the second-hand vehicle market since 2001 (MIH/WeBuyCars, 2020,
para. 53). It acts as a direct participant on both sides of the market, buying used vehicles from
private sellers and subsequently reselling them (MIH/WeBuyCars, 2020, para. 3). It primarily sells
to dealers with the remainder sold directly to end consumers (MIH/WeBuyCars, 2020, para. 106 &
180.5). WBC’s business model emphasises speed and convenience, offering an immediate guaranteed
cash payment to sellers (MIH/WeBuyCars, 2020, para. 100), and a one-hour turnaround from the
purchase of a vehicle to its listing on the platform (MIH/WeBuyCars, 2020, para. 180.4).

Naspers held two specific assets within their portfolio that were important to the competition as-
sessment in this case: AutoTrader and FCG. AutoTrader is an online advertising portal used for the
purchase and sale of both new and used motor vehicles in South Africa /(MIH/WeBuyCars, 2020,
para. 47.1). FCG, which operates in several emerging market economies (MIH/WeBuyCars, 2020,
para. 51), is a Berlin-based digital company that buys cars to then resell to dealers (MIH/WeBuyCars,
2020, para. 50). Naspers acquired a 34.92% minority interest in FCG in May 2018 before becoming its
controlling shareholder in November 2019 (MIH/WeBuyCars, 2020, para. 47.3 & 49). Although FCG
was not operating in South Africa at the time of the transaction (MIH/WeBuyCars, 2020, para. 51),
the combination of a dominant local target (WeBuyCars), an adjacent vertical listing platform (Au-
toTrader), and an internationally active potential entrant (FCG) under common control formed the
basis for the unilateral and conglomerate theories of harm investigated by the Competition Commission

(MIH/WeBuyCars, 2020, para. 6).

3.2 Business Model Distinctions

To understand the competitive significance of the transaction, the Tribunal assessed three structurally

distinct business models operating within the South African used vehicle ecosystem.

WeBuyCars operates a ”guaranteed-purchase” model, acting as a principal that buys used vehi-
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Figure 1: Parties to the Transaction

cles from private sellers for immediate cash and resells them to both dealers and end consumers
(MIH/WeBuyCars, 2020, para. 79). This model is characterised by high operational speed, boasting
a one hour turnaround from purchase to listing (MIH/WeBuyCars, 2020, para. 180.4). To do so, it
requires significant marketing investment and specialised technological systems to process high vol-
umes of inventory rapidly (MIH/WeBuyCars, 2020, para. 180.2 & 180.3). The Tribunal found that
traditional dealers do not exert a meaningful competitive constraint on this model (MIH/WeBuyCars,
2020, para. 182), as while dealers rely on trade-ins ancillary to new vehicle sales, car-buying services
focus specifically on the high-volume purchase of the ”free float” of used cars (MIH/WeBuyCars, 2020,
para. 122). Because traditional dealers lack the incentive, specialised technology, and marketing scale
to replicate this service (MIH/WeBuyCars, 2020, para. 181.3), the Tribunal upheld a narrow market
definition for ”car-buying services” (MIH/WeBuyCars, 2020, para. 182) where WeBuyCars held a
dominant market share estimated at above 80% (MIH/WeBuyCars, 2020, para. 184.1).

AutoTrader is a specialised (vertical) online advertising portal that connects vehicle buyers and sellers
without taking ownership of the vehicles itself (MIH/WeBuyCars, 2020, para. 47). Prior to the merger,
there was no current competitive overlap between AutoTrader and WeBuyCars, as they operated
different business models (MIH/WeBuyCars, 2020, para. 119). Their relationship was complementary:
WeBuyCars used the AutoTrader platform as a channel to advertise its purchased stock to potential
buyers (MIH/WeBuyCars, 2020, para. 105.2). This finding was significant because it confirmed that

the transaction lacked a horizontal dimension between existing Naspers operations and the target,



grounding the competition concerns in prospective rivalry and conglomerate effects rather than current

market overlap (MIH/WeBuyCars, 2020, para. 6 & 113)

FCG presented a model that more closely mirrored WeBuyCars. However unlike WeBuyCars, FCG
typically functions as a middle-man that auctions vehicles to dealers rather than selling to end con-
sumers. It does not take vehicles into physical stock (MIH/WeBuyCars, 2020, para. 50). But, its highly
automated, data-driven pricing approach (MIH/WeBuyCars, 2020, para. 111.3) and its organisational
experience in scaling similar models in developing economies (MIH/WeBuyCars, 2020, para. 230)
made it a formidable threat. Because FCG (under Naspers’ control) was poised to enter South Africa
(MIH/WeBuyCars, 2020, para. 213), it was identified as a plausible candidate for independent entry
that could have challenged WeBuyCars’ dominance (MIH/WeBuyCars, 2020, para. 227 & 228)

AutoTrader WeBuyCars FCG
Private sellers Private sellers Private sellers
and dealers
sell source cars
A4
A4 A4
AutoTrader WeBuyCars FCG
. Guaranteed-purchase . .
Listing portal o Intermediary / auction
principal
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Figure 2: Business model distinctions in the used-vehicle ecosystem

3.3 The Tribunal’s Decision

The Competition Commission advanced two primary theories of harm regarding the proposed trans-
action (MIH/WeBuyCars, 2020, para. 6). The first focused on significant unilateral effects, arguing
that the merger would eliminate FCG as a potential competitor in the South African car-buying ser-

vices market (MIH/WeBuyCars, 2020, para. 7 14). The second concerned conglomerate or portfolio



effects.®> On 26 March 2020, the Tribunal prohibited the merger (MIH/WeBuyCars, 2020, p. 1).

Because there was no current horizontal overlap between Naspers’ existing South African operations
and WeBuyCars (MIH/WeBuyCars, 2020, para. 6), the prohibition on unilateral grounds rested en-
tirely on the Tribunal’s assessment of whether FCG, a firm not yet active in South Africa (MIH/WeBuyCars,
2020, para. 51), would have entered and competed in the car-buying services market absent the ac-
quisition (MIH/WeBuyCars, 2020, para. 14). Notably, both the Commission and the merging parties
accepted that any unilateral harm arising from FCG’s removal as a potential competitor could not be
addressed through a remedy (MIH/WeBuyCars, 2020, paras. 248-249). This feature of the case re-
quired a close investigation into firm-level capabilities, strategic intent, and future market trajectories,

creating the evidentiary demands explored in the sections that follow.

4 CASE ANALYSIS: THEORIES OF HARM, INNOVATION, AND EVIDEN-
TIARY CHALLENGES

This section analyses how the potential competition theory of harm was applied and what its ap-
plication reveals about the adequacy of the current analytical framework. Section 4.1 addresses the
evidentiary challenges that arise when establishing whether a firm constitutes a genuine potential
entrant, with particular attention to the sufficiency of factual evidence, the role of the dynamic ca-
pabilities framework, and the distinction between capability and incentive. Section 4.2 examines the
two competing innovation paths the transaction presented and the policy choice the Tribunal made

between them.
4.1 Evidentiary Challenges in Establishing Potential Competition

Tensions in Establishing Entry Likelihood Through Factual Inquiry

The Tribunal’s approach to establishing FCG’s entry intentions was a factual and historical one
(MIH/WeBuyCars, 2020, para 12). The relevant question, as the Tribunal framed it, was whether FCG

had intended to enter the South African market prior to the proposed transaction (MIH/WeBuyCars,

3The Commission argued that the integration of Naspers’ digital assets, including OLX, AutoTrader, and Media24,
with FCG’s data and technological capabilities would uniquely entrench WeBuyCars’ dominant position and raise barriers
to entry (MIH/WeBuyCars, 2020, paras. 16 256). The Tribunal upheld both theories (MIH/WeBuyCars, 2020, p. 1).
While the portfolio theory provides context regarding the unreplicable synergies the Naspers ecosystem would have
produced (MIH/WeBuyCars, 2020, para. 385), this paper focuses on the potential competition theory.



2020, para 222 & 225). The reasoning drew on the precedent in Telkom/BCX, where the Tribunal
held that the future prospects of a firm must be assessed by reference to its intentions as articu-
lated in its projections, business plans, and internal high-level documents (MIH/WeBuyCars, 2020,
para 220). The Tribunal also drew support from Google/DoubleClick, where the European Com-
mission treated internal documents and past conduct as sufficiently persuasive to establish potential
entrant status (MIH/WeBuyCars, 2020, para 221). For this case the Tribunal relied on a body of
documentary evidence including, among others, the Naspers Investment Committee recommendation
approving the FCG acquisition (MIH/WeBuyCars, 2020, para 190), internal documents confirming
South Africa’s inclusion in FCG’s post-investment expansion plan (MIH/WeBuyCars, 2020, para 192
& 197), and public statements by FCG and OLX identifying South Africa as a next entry market
(MIH/WeBuyCars, 2020, para 198 & 201).

A factual inquiry of this kind is useful as it provides concrete evidence. Internal documents and
operational plans capture stated intentions at a particular point in time and are difficult to fabricate
after the fact (MIH/WeBuyCars, 2020, para 246). The limitation, however, is that such evidence is
backward-looking. It establishes what a firm intended at a specific historical point in time, not what
it would have done as market conditions, competitive incentives, and strategic priorities continued to

evolve (Teece, 2023a).

Figure 3 illustrates this limitation. In 2018 FCG’s entry plans were documented (MIH/WeBuyCars,
2020, para 201), two years before the merger assessment. The merger evaluation took place between
2019 and 2020. The documentary record was therefore a snapshot of intentions formed under a specific
set of conditions that may not have persisted. The fact that no entry has been observed in the period
since the prohibition does not conclusively establish that the Tribunal erred, since post-decision market
developments are influenced by factors beyond the original entry plans. It does, however, provide
post-hoc evidence that the documentary record, while internally consistent, may have overstated the

certainty of entry.

10
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Figure 3: Hlustration of the evidentiary timing problem in potential competition analysis

A factual inquiry is therefore not a sufficient basis for entry prediction. It answers the question
of whether a firm had entry plans. It does not answer the question of whether those plans would
certainly have been executed. To meet the full evidentiary burden in a potential competition case,
a factual inquiry must be supplemented by a structured assessment of whether the firm had the
organisational capabilities, financial resources, and strategic incentives to convert stated intentions
into actual competitive entry (Teece, 2023a). Without that assessment, an authority risks committing
a Type I error: prohibiting a merger on the basis of entry plans that were genuine at the time they
were recorded but that would not have materialised into effective competition. This is the gap that a
dynamic capabilities framework is designed to address (Petit et al., 2024). We turn to this framework

in the following section.

What framework should be used to assess dynamic capabilities?

The dynamic capabilities framework, as developed by Teece (2007), provides the most analytically
appropriate structure for assessing a firm’s competitive readiness in a potential competition inquiry.
Where a tribunal must determine whether a firm would have entered and competed effectively, the
relevant question is not only whether the firm had resources, but whether it had the organisational
capacity to use those resources in a new market environment. The framework addresses precisely this

question.

Teece defines dynamic capabilities as a firm’s ability to profitably build and renew resources and

11



assets, reconfiguring them as needed to innovate and respond to changes in the market and business
environment (Teece, 20236, p. 123). The framework distinguishes these from ordinary capabilities,
which govern the execution of current plans and the production and delivery of existing products
and services (Teece, 2023b, p. 118 — 119). Dynamic capabilities operate at a higher level: they
involve sensing emerging technological and market opportunities, seizing those opportunities through
strategic investment and business model execution, and transforming internal structures and resources

to maintain competitiveness as conditions change (Teece, 2023b, pp. 120-121).

In the MIH/WeBuyCars case, the Tribunal did not invoke the dynamic capabilities framework by name,
but its assessment of FCG’s competitive ability maps directly onto the framework’s three analytical
dimensions. Imposing this structure on the Tribunal’s reasoning allows the capability-incentive gap

to be identified with greater precision than the Tribunal’s own analysis achieved.

Sensing refers to a firm’s capacity to identify and interpret shifts in market conditions and to recognise
viable entry opportunities (Teece, 2007). It involves scanning the external environment, processing
demand signals, and identifying markets where a firm’s existing model could be applied (Teece, 2007).
Teece (2014) notes that sensing is not a passive process. It requires the firm to invest in learning
and knowledge-building activities, including monitoring technological developments and tracking the
strategic behaviour of rivals. The sensing process is therefore as much about how a firm filters and
interprets available information as it is about the information itself (Teece, 2007). In this case, FCG
identified South Africa as a target market on the basis of OLX’s established presence in the country.
Public statements indicated that FCG used OLX’s operating territories as a guide for geographic
expansion (MIH/WeBuyCars, 2020, paras. 198, 201). FCG had applied the same selection logic when
entering other emerging markets. South Africa was therefore consistent with an established process

by which FCG identified and prioritised entry opportunities.

Seizing refers to a firm’s capacity to mobilise resources and commit to a course of action once an
opportunity has been identified (Teece, 2007). It encompasses decisions about investment, asset de-
ployment, and the structuring of arrangements that allow a firm to capture value from an opportunity
(Teece, 2014). Teece (2017) further notes that good business model design is a key component of seiz-
ing, as it determines how a firm will deliver value and generate returns in a new context. Seizing also

depends on access to capital and complementary assets, which determine whether a firm can execute

12



in practice rather than in principle (Teece, 2007). In this case, FCG had access to Naspers-backed
capital and favourable financing arrangements (MIH/WeBuyCars, 2020, para. 233). FCG also had
access to OLX’s lead generation infrastructure on the buy side and to AutoTrader’s platform on the
sell side (MIH/WeBuyCars, 2020, para. 234). FCG had also demonstrated, across multiple markets,
the capacity to deploy its model rapidly, with car volumes trebling across existing territories within a

single year (MIH/WeBuyCars, 2020, para. 232).

Reconfiguring refers to a firm’s capacity to adapt its internal processes, structures, and assets in
response to market conditions in each new context (Teece, 2007). It is the dimension that sustains a
firm’s model across heterogeneous markets rather than applying a fixed template (Teece, 2014). Teece
(2017) notes that business model reengineering skills are an important component of reconfiguring
capability, as they allow a firm to adjust the way it creates and captures value as conditions change.
Petit and Teece (2021) observe that dynamic capabilities of this kind are firm-specific and must be
built over time. They cannot be acquired readily in factor markets, which means a demonstrated track
record of reconfiguration across multiple markets is meaningful evidence of genuine capability. In this
case, FCG’s data-driven pricing model had been adapted and applied across six territories within two

years of its initial launch (MIH/WeBuyCars, 2020, para. 232).

This capability assessment provides a more structured basis for entry prediction than factual documen-
tary evidence alone. It shifts the inquiry from stated intentions to demonstrated adaptive capacity,

which is less susceptible to the limitation that documents capture only a moment in time.

The dynamic capabilities framework is however, not without its own difficulties in this context. Wilden
et al. demonstrate empirically that the possession of dynamic capabilities is a necessary but not
sufficient condition for superior performance, and that capability effects are contingent on both the
competitive intensity of the target market and the internal organisational structure of the firm (Wilden
et al., 2013, pp. 87-88). A capability that generates competitive advantage in one market environment
may not transfer directly to another, particularly where structural and competitive conditions differ
materially (Wilden et al., 2013, p. 73). This context-dependence is directly relevant to the FCG
assessment: FCG’s capabilities were demonstrated in markets such as Nigeria, Mexico, and Pakistan,
each of which differs structurally from the South African used vehicle market in ways the Tribunal did

not assess in depth. Measurement of dynamic capabilities is also imprecise, as capabilities are typically

13



assessed through proxy indicators such as investment levels and deployment speed rather than direct
measures of competitive effectiveness (Wilden et al., 2013, p. 88). These limitations do not negate
the value of capability assessment, but they confirm that it cannot be treated as conclusive on the
question of whether entry would have occurred, and that it must be applied alongside a structured

analysis of conditions in the specific target market and incentive.

Is capability assessment sufficient or do we also require incentive?

As we have concluded above, capability assessment is necessary but not sufficient. A complete entry

prediction also requires evidence of incentive.

Capability establishes what a firm is able to do. Incentive establishes what a firm has reason to
do. A firm may have the resources, technology, and operational experience to enter a market and
still choose not to, because competing opportunities are more attractive, the commercial relationship
with a partner reduces the value of independent entry, or its assessment of the target market has
shifted. Teece makes this point, arguing that enforcement agencies err when they treat incentives
and capabilities as interchangeable, and that neither condition alone is sufficient to sustain an entry
prediction (Petit and Teece, 2024, p. 513-514). Elzinga et al. frame the problem in similar terms: the
but-for analysis requires assumptions about what a firm would have chosen to do, not merely what it

was able to do, and these require different types of evidence (Elzinga et al., 2022, p. 3-4).

Applied to the Tribunal’s analysis, this distinction exposes a significant gap. FCG’s capabilities were
well documented (MIH/WeBuyCars, 2020, para. 246). Its incentive to enter South Africa indepen-
dently, rather than through the Naspers relationship, was considerably less clear. Capability shows
that a firm can enter a market. Incentive requires evidence that the firm was genuinely committed
to doing so at the time of the merger assessment, rather than merely expressing interest at an earlier
planning stage. The Tribunal relied on documents from approximately two years before the trans-
action to establish both capability and intention (MIH/WeBuyCars, 2020, para. 190 &199). Those
documents may not have accurately reflected FCG’s priorities at the time of the hearing. Establishing
incentive requires a different kind of evidence: what other markets FCG was considering, how South
Africa ranked against those alternatives, and whether independent entry still made commercial sense

given the existing partnership (MIH/WeBuyCars, 2020, para. 222 & 223). As Elzinga et al. note,

14



uncertainty about entry persists even over short time horizons and is greater still where the potential

entrant’s commercial direction is itself is evolving. (Elzinga et al., 2022, p. 5-6).

Without a separate evidentiary requirement for incentive, the burden falls on capability alone, over-
stating the probability of entry where a firm’s reasons for entering are shifting. A firm with the perfect
capabilities may still lack the incentive to use them if the risk-adjusted returns of independent entry
are inferior to the efficiencies of a merger. By failing to demand a higher evidentiary threshold for
incentive, different from capability, the Tribunal relied on a deterministic view of firm behaviour that

the post-prohibition result has ultimately called into question.

A more robust evidentiary framework would treat incentive as a separate requirement from capability.
Incentive requires evidence of the expected returns to independent entry relative to the alternatives
available to FCG at the time of the merger assessment. Three questions illustrate what such an enquiry
would require. First, what were FCG’s projected returns from South African entry at T-0, not at T-
27 Second, what competing deployment options was FCG weighing at the same time? Third, had
the Naspers relationship already reduced the commercial value of independent entry by giving FCG
indirect access to the market? These are different questions from whether FCG had the resources and
experience to enter. Intention and incentive are not the same thing. Intention is backward-looking: it
captures what a firm stated it planned to do at a particular point in time. Incentive is forward-looking:
it asks whether the commercial conditions that would motivate independent entry existed at the time
of the assessment. A firm’s stated intentions may have been genuine when formed and yet carry little
weight by the time a merger is evaluated if the circumstances that gave rise to them have changed.
The Tribunal’s Reasons establish that FCG intended to enter South Africa. They do not establish
that FCG retained an independent commercial incentive to do so at the time of the assessment. The

framework did not require that question to be asked, and the entry prediction is weaker for it.

4.2 Innovation and Policy Preferences in South African Merger Control

The MIH/WeBuyCars transaction placed before the Tribunal two structurally distinct visions of how
innovation could proceed in the South African used vehicle market. The first was entry-driven inno-
vation. In this scenario, FCG would enter the South African market as an independent competitor,

introducing its auction-based model, pricing data, and operational capabilities into a market where
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WeBuyCars had operated without effective challenge. Competitive pressure from a well-resourced new
entrant would discipline pricing, accelerate service improvement, and generate rivalry as both firms
competed to attract private sellers and dealer buyers. This is the mechanism the dynamic competition
literature identifies as central to innovation in platform markets: firms innovate because rivals threaten

to displace them, not because integration creates internal efficiencies (Teece, 2023b, pp. 120-121).

The second was integration-driven innovation. In this scenario, the merger would combine FCG’s data
capabilities, technology, and international experience with WeBuyCars’ established brand, customer
base, and dealer network, within the broader Naspers portfolio that included OLX and AutoTrader.
The Tribunal accepted that this combination would have produced synergies no other market par-
ticipant could replicate (MIH/WeBuyCars, 2020, para. 385). Where data combination and platform
complementarity allow a merged entity to develop services faster than either firm could independently,
the merger rests on a genuine productive gain rather than merely a transfer of market power (Robert-
son, 2024, pp. 444-445). Both scenarios were plausible. The Tribunal was not choosing between a
harmful and a harmless outcome. It was choosing which path of innovation to favour given its policy

mandate.

This tension is not unique to South Africa. Draghi (2024) observes that competition authorities
have faced criticism for blocking mergers that would have created firms of sufficient scale to invest at
globally competitive levels, while also confirming that the empirical evidence overwhelmingly shows
that stronger competition stimulates productivity and investment. The Draghi report’s response to
this tension is to recommend that updated EU merger guidelines specify criteria for an innovation
defence available to merging parties, grounded in the need to pool resources to cover large fixed
costs, subject to monitored investment commitments (Draghi, 2024). No such structured framework
guided the Tribunal’s analysis. The Tribunal accepted in principle that the transaction would have
produced unreplicable synergies (MIH/WeBuyCars, 2020, para. 385) but did not weigh those gains
against the competitive benefits of independent entry in any structured way. The absence of an explicit

innovation-weighing requirement left the policy preference implicit rather than reasoned.

Mendelsohn and Breide (2024, p. 2) argue that where merger analysis ignores the direction innovation
takes, it risks allowing incumbent firms to shape that direction in ways that serve their own interests

rather than broader market welfare. The Tribunal’s approach resists this risk by treating the preser-
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vation of rival entry as an objective in its own right. This position is consistent with the South African
Competition Act’s developmental goals, which include preventing further concentration, supporting
new entry, and promoting economic participation by historically disadvantaged persons. The Tribunal
did not frame its reasoning in terms of competing innovation paths, but the choice is visible in its
conclusions. It favoured competitive process over efficiency gains, and rival entry over integration.
This is most clearly seen in the finding that behavioural remedies could not address the harm from
FCG’s removal as a potential competitor (MIH/WeBuyCars, 2020, para. 15), a concession the merging
parties themselves accepted (MIH/WeBuyCars, 2020, para. 12).

This approach differs from the pattern in the European Union, where Robertson (2024, pp. 444-445)
shows that potential competition theories were raised in only 6 of 69 national digital merger cases,
with authorities relying more heavily on vertical and conglomerate theories centred on data capability
combinations. That approach reflects a view that in mature digital markets, entry is unlikely and
integration benefits are substantial. South Africa applied its standard to a market that had not yet
matured and where no effective competition constrained WeBuyCars. The South African approach
may be most appropriate for developing digital markets, where entry remains a realistic prospect and
the cost of losing it is correspondingly higher. Whether that entry would in fact have occurred is the

question the error-cost analysis in Section 5 addresses.

5 POST-PROHIBITION ASSESSMENT AND POLICY IMPLICATIONS

At this point in time FCG has not entered the South African used vehicle market since the prohibition
and WeBuyCars has remained as a dominant player. Two explanations for this exist: either entry was
never sufficiently probable and the Tribunal misjudged the counterfactual, or entry remained possible
but did not occur for reasons unrelated to the transaction. The post-decision evidence does not resolve
this question. What it does establish is the welfare cost of the decision, and it is to that question that

this section turns.

5.1 Consumer Welfare and the Cost of Error

The Tribunal prohibited the merger on the basis that FCG would have entered the South African
market independently, but for the transaction (MIH/WeBuyCars, 2020, para. 14). FCG has not
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entered the market since the prohibition and WeBuyCars has remained dominant. This outcome does

not prove the Tribunal erred. It does, however, raise a question about the welfare cost of the decision.

This is the error-cost problem in potential competition cases. Prohibiting a merger that would have
been harmless is a Type I error. Clearing a merger that eliminates a genuine competitive threat
is a Type II error (Manne and Wright, 2010, pp. 10-12). In standard horizontal merger cases, the
competitive harm is observable and the counterfactual is relatively assessable. In potential competition
cases, the harm is unobservable and the counterfactual substantially more difficult to establish. The

evidentiary basis for prohibition is therefore weaker, and the risk of Type I error is higher.

In this case the merger efficiencies were real and immediate, while the competitive benefits of FCG’s
independent entry were deferred and uncertain. Dynamic competition benefits require discounting
and, to justify prohibition, must be sufficiently large to outweigh near-term consumer benefits fore-
gone. The Tribunal acknowledged that no other market participant could replicate the synergies the
transaction would have produced (MIH/WeBuyCars, 2020, para. 385). It did not, however, weigh
those efficiencies against the competitive benefits of independent entry. The decision treats the doc-
umentary evidence of FCG’s entry plans as sufficient to establish that prohibition was the correct
outcome (MIH/WeBuyCars, 2020, paras. 225-226), without assessing the magnitude of the competing

welfare effects on either side.

No firm has entered to replace FCG. Private sellers of used vehicles face the same dominant firm they
faced before the prohibition, with no competitive pressure on price, service quality, or innovation.
Consumer welfare is not limited to price effects. Harm also takes the form of reduced quality, less
choice, and forgone innovation (Mendelsohn and Breide, 2024, p. 2). WeBuyCars has not faced mean-
ingful rivalry since the prohibition, nor has its conduct changed in ways consistent with competitive

discipline.

Consumers also lost the efficiency gains the merger would have delivered. The combination of FCG’s
data-driven pricing and WeBuyCars’ customer base and dealer network would have produced synergies
no other market participant could replicate (MIH/WeBuyCars, 2020, para. 385). Better pricing,
faster service development, and expanded reach were realistic near-term outcomes. None of these

materialised. The prohibition therefore produced an unfavourable outcome for consumers: WeBuyCars
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remained dominant, FCG did not enter, and the merger efficiencies were never realised.

The Tribunal chose between two innovation paths without weighing the competing welfare effects
against each other. A future competitive benefit that may never materialise carries less value than
an immediate efficiency gain. To justify forgoing that gain, the expected competitive benefit must
be large enough to offset it. The Tribunal made no such assessment. A framework that requires this
comparison explicitly, even in approximate form, would force the question of whether FCG’s entry,
adjusted for how likely it actually was, outweighed the efficiencies consumers would lose. Where that

calculation is uncertain, a prohibition may not be the correct outcome (Elzinga et al., 2022, p. 6).

Both parties accepted that the potential competition theory of harm, once established, could not be
addressed through behavioural remedies (MIH/WeBuyCars, 2020, para. 12). The reasons do not reflect
any consideration of whether structural conditions, such as requiring the divestiture of FCG before
the merger proceeded, could have preserved the competitive objective at lower cost to consumers.
That question was left unasked. Two explanations for FCG’s non-entry exist: either entry was never
sufficiently probable and the Tribunal misjudged the counterfactual, or entry remained possible but
did not occur for reasons unrelated to the transaction. The available evidence does not resolve this
question. What it does establish is that the welfare cost of the decision has fallen entirely on consumers,
and that a more explicit weighing of error costs at the time of the assessment would have produced a

more defensible outcome.

5.2 International Comparison

The trade-off at the heart of this case, namely how to weigh expected future dynamic competition ben-
efits against near-term merger efficiencies under genuine uncertainty, is common to every jurisdiction

that has engaged seriously with potential competition in digital merger control.

Of 69 national digital merger cases reviewed across EU member states and the United Kingdom, only
6 raised the loss of a potential competitor as a horizontal theory of harm, and 5 of those 6 came
from the United Kingdom (Robertson, 2024, pp. 444-445). EU authorities have instead addressed
future competitive concerns through vertical and conglomerate theories centred on data capability
combinations. This approach assigns limited weight to future entry benefits. It would very likely not

have produced the MIH/WeBuyCars prohibition. The EU approach reduces the Type I error risk that
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the MIH/WeBuyCars post-prohibition record illustrates, while raising the risk of clearing mergers that

genuinely foreclose future competition.

The Draghi report acknowledges this unresolved tension directly at the EU level. Current merger
practice is identified as sometimes too backward-looking, concentrating on existing market shares
in sectors where future competitive potential and innovation are the more material considerations
(Draghi, 2024). The report recommends updated guidelines that explain how authorities are to assess
the effect of a proposed transaction on incentives to innovate, and that specify the criteria for an inno-
vation defence, including requirements for monitored post-merger investment commitments (Draghi,
2024).This recommendation highlights that the absence of a structured framework for weighing com-
peting innovation paths is not a limitation specific to South Africa. It is a gap that more developed

jurisdictions are also working to close.

The United States has applied a nascent competitor framework but has imposed high standards
for entry likelihood, reflecting concern about over-enforcement. Hemphill and Wu (2020, p. 1891)
argue that requiring proof that competitive entry would necessarily or probably have occurred sets an
evidentiary burden that causes enforcement to miss clear efforts to suppress competition. Both the
EU and US frameworks nonetheless place the risk of error on the side of under-enforcement rather
than over-enforcement. South Africa chose a different weighting. The Competition Act’s objectives,
including preventing further concentration, promoting entry, and expanding economic opportunity for
historically disadvantaged persons, make the protection of future competition a statutory imperative.
In a market where WeBuyCars operated without effective competitive constraint, the prospect of an
experienced, capital-backed entrant carried particular weight. Furman et al. (2019, pp. 4-5) explain
the underlying logic: where concentration is high and entry conditions remain open, the cost of under-

enforcement is amplified and the case for protecting potential competition is correspondingly stronger.

The lesson MIH/WeBuyCars offers is not that the prohibition was wrong. The lesson is that the
potential competition theory of harm imposes evidentiary demands the current framework does not
fully satisfy. Policy weighting must be made explicit, tied to a formal entry probability assessment, and
structured to allow revision as post-decision evidence accumulates. The Draghi report’s call for more
agile, innovation-aware merger review confirms that this need is not confined to developing market

jurisdictions (Draghi, 2024). MIH/WeBuyCars illustrates what the cost of an inadequate framework
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looks like in practice.

6 CONCLUSION

The MIH/WeBuyCars decision represents a rare instance of merger prohibition based solely on the
loss of potential competition in a digital market. In doing so, it shifts the focus of merger control from
observable rivalry to the preservation of future competitive constraints, placing substantial weight on

counterfactual entry that is inherently uncertain.

This paper has shown that the evidentiary framework used to support such intervention remains under-
developed. In particular, reliance on documentary evidence of past intentions provides an incomplete
basis for predicting entry, as it captures historical plans rather than forward-looking commercial de-
cision making. The analysis demonstrates that capability and incentive must be treated as distinct
conditions. While the Tribunal identified firm level capabilities consistent with the dynamic competi-
tion paradigm (Teece, 2023a; Petit and Teece, 2021), it did not establish that the acquirer retained a
sufficient economic incentive to undertake independent entry at the time of assessment. Without this

distinction, entry predictions risk becoming overly deterministic.

The decision further illustrates an unresolved tension in digital merger control between preserving
entry driven rivalry and allowing integration driven efficiencies. The Tribunal implicitly prioritised
the former, consistent with concerns about tipping and foreclosure in digital markets (Robertson,
2024; Hemphill and Wu, 2020), but without a structured comparison of the welfare effects associated
with each path. This omission is consequential, as the post prohibition outcome reveals the central
difficulty of potential competition analysis. Where entry is uncertain and efficiencies are immediate,

prohibitions may impose realised consumer costs in exchange for benefits that remain speculative.

The broader implication is that potential competition theories require a more disciplined analytical
framework. Such a framework should distinguish clearly between capability and incentive, incorporate
a probabilistic assessment of entry, and require an explicit comparison between expected dynamic com-
petition benefits and foregone efficiencies. These requirements are not specific to the South African
context. They reflect a more general limitation of applying static evidentiary tools to dynamic com-

petitive processes, where competition occurs through innovation and strategic repositioning rather
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than price adjustment (Schumpeter, 2013).

More generally, the case highlights the need to refine how competition policy engages with uncertainty
in digital markets. Protecting potential competition is a legitimate objective, but without a sufficiently
rigorous evidentiary standard, enforcement risks becoming systematically biased towards over inter-
vention. The challenge for merger control is therefore not simply to become more forward-looking, but
to ensure that forward-looking assessments remain grounded in economically meaningful measures of

firm behaviour and incentives.
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