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The Conglomerate Power Puzzle 

By Paul Friederiszick1 

Abstract 

The modern U.S. economy presents a surprisingly open puzzle that standard antitrust 

concepts struggle to explain. At the macro level of entire sectors, a small number of firms 

increasingly dominate broad sectors and profits have surged. Simultaneously, at the micro level of 

individual products, concentration appears largely stable. I call this divergence between micro- and 

the macro-measures of concentration the Conglomerate Power Puzzle. This Article presents the 

first comprehensive resolution to this puzzle. It argues that firms increasingly grow not by 

monopolizing a single market, but by acquiring businesses in adjacent products and services — 

transactions that often fall outside traditional antitrust screens. I label this the Adjacent Market 

Takeover strategy. Because U.S. antitrust enforcers review proposed mergers largely by focusing 

on mergers’ effects at the level of individual product markets at the micro level, they may 

systematically miss acquisitions whose competitive significance emerges only when ownership is 

aggregated across different markets at the macro level.  

The Article identifies three overlooked channels of harm from Adjacent Market Takeovers 

and explains why current merger review often misses them. Four case studies in pharmaceuticals 

and healthcare show how Adjacent Market Takeovers can explain the Conglomerate Power Puzzle 

in practice and how firms can build cross-market power with limited public and regulatory scrutiny. 

The Article concludes that the United States faces a conglomerate enforcement gap, one that 

 

1 Doctor of Juridical Science (S.J.D.) Candidate (doctoral program), at Fordham School of Law. Email: 
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extends beyond pharmaceuticals and healthcare to any industry where firms can accumulate that 

power through adjacent acquisitions while evading traditional antitrust review.  
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Introduction 

The U.S. economy today presents a surprisingly open puzzle. The biggest firms are growing 

bigger, crowding out smaller companies.2 Firm profits have surged, while workers’ share of GDP 

has declined.3 At the same time, economists have shown that concentration in individual markets—

a key gauge of competition—is little changed.4 At the macro level, a small number of firms 

increasingly dominate the economy, but at the micro level, this pattern dissolves when we zoom 

into individual products. Neither antitrust scholars nor economists have resolved this puzzle. This 

Article presents the first comprehensive answer to it, with important conceptual and normative 

implications for antitrust law and practice.  

 

I call this divergence between the macro and micro view of market concentration the 

Conglomerate Power Puzzle. My resolution of the puzzle is that firms are growing not by 

dominating individual markets but by expanding across them by acquiring companies in adjacent 

products and services that fall outside traditional antitrust law screens. I refer to this as the Adjacent 

Market Takeover Strategy (AMT). These adjacent market acquisitions increase market 

concentration at the macro level while leaving individual market concentration at the micro level 

unchanged. Traditional merger analysis, which focuses on competition within individual markets, 

fails to detect them. This is because traditional antitrust screens measure concentration within each 

product market separately at the micro level. An Adjacent Market Takeover leaves each firm’s 

 

2 Jan De Loecker, Jan Eeckhout & Gabriel Unger, The Rise of Market Power and the Macroeconomic Implications, 

135 Q.J. Econ. 561 (2020). 
3 Jan Eeckhout, The Profit Paradox: How Thriving Firms Threaten the Future of Work (Princeton Univ. Press 2021). 
4 Carl Shapiro & Ali Yurukoglu, Trends in Competition in the United States:What Does the Evidence Show?,  J. Pol. 

Econ. Microecon. (forthcoming 2026). 
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market shares untouched, but when ownership is aggregated across markets, these same market 

shares lead to an increase at the macro level. 

 

This matters because increasing concentration can translate into higher prices, reduced 

innovation, and a dangerous accumulation of economic power that distorts the broader balance of 

power in society. If, as I argue, Adjacent Market Takeovers are a significant driver of this pattern, 

that resolution has direct policy implications. It identifies a specific enforcement gap that existing 

tools can be adapted to address by looking beyond individual markets to the cumulative competitive 

significance of serial acquisitions of adjacent products and the cross-market channels they enable. 

 

I substantiate this resolution in two steps. First, I develop a theoretical framework showing 

how Adjacent Market Takeovers can explain this divergence between micro- and the macro-

measures of concentration. Second, I present four case studies from the pharmaceutical and 

healthcare sector that illustrate how Adjacent Market Takeovers play out in practice and can 

generate harm through familiar but underappreciated channels, including tying and bundling, 

multimarket contact and buyer power. The Adjacent Market Takeover framework developed here 

is not limited to the traditional industries examined in this Article. It provides a template for also 

analyzing cross-market harms arising from digital conglomerates and other industries, which are 

natural candidates for future analysis through this lens. 

 

Prominent economists argue that rising markups, increasing sector-level concentration, and 

rising profits may largely reflect increased efficiencies driven by globalization, technological 
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innovation, and the rise of “superstar firms”5, what they refer to as “competition in action. “6 This 

Article does not deny that efficiency driven reallocation plays an important role. But I argue that 

this strand of economic literature does not resolve the Conglomerate Power Puzzle proposed here: 

The “competition in action” narrative operates within clearly defined individual markets, but it 

cannot account for Adjacent Market Takeovers effects of firms expanding their market dominance 

across markets, which may provide the missing explanation for this macro-micro divergence. 

 

What looks like an abstract puzzle in the data may mask excessive, structural market power 

with serious consequences for people’s lives. In sectors like pharmaceuticals and healthcare, cross-

market power can contribute to higher prices and reduced reliability of supply. These effects can 

have real consequences for consumers, up to and including patients rationing essential medications 

when they become unaffordable.7 

 

Examples of excessive pricing are not hypothetical. For example, in the United States, 

multistate coalitions of state attorneys general began filing major generic-drug antitrust complaints 

in 2019 and 2020, many of which remain ongoing, alleging widespread price-fixing, market 

allocation and bid rigging by multibillion dollar manufacturers.8 In some instances, manufacturers 

in these sectors had also expanded through acquisitions of adjacent product lines, a pattern that can 

 

5 David Autor, David Dorn, Lawrence F. Katz, Christina Patterson & John van Reenen, The Fall of the Labor Share 

and the Rise of Superstar Firms, 135 Q.J. Econ. 645 (2020). 
6 Shapiro & Yurukoglu, supra note 4. 
7 Public reporting has described deaths linked to insulin rationing after coverage loss and unaffordable prices, including 

26-year-old Alec Smith in Minnesota and 22-year-old Antavia Worsham in Ohio, both of whom were forced to ration 

insulin when they could not afford it and died of diabetic ketoacidosis. See Io Dodds, how a Minnesota Man Who Died 

from Soaring Insulin Prices Could Change US Diabetes Care Forever, The Independent (Dec. 10, 2021), 

https://www.independent.co.uk/news/world/americas/us-politics/insuluin-prices-diabetes-alec-smith-b1972475.html; 

Antroinette Worsham, Honoring Antavia as I Fight for Affordable Insulin, T1International (July 25, 2019), 

https://www.t1international.com/blog/2019/07/25/honoring-antavia-i-fight-affordable-insulin/. 
8 Complaint, Connecticut v. Sandoz, Inc., No. 3:20-cv-00802 (D. Conn. June 10, 2020). 
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increase multimarket contact and other channels of harm, which can strengthen the conditions for 

coordination. One complaint describes how sharp price increases for a combination skin cream led 

to reports of patients attempting to replicate the products themselves to save money.9 The point is 

not that any single acquisition caused the alleged conduct, but that serial adjacent acquisitions can 

shape the cross-market structure in which such conduct becomes easier to sustain. 

 

These examples do not, by themselves, prove the mechanism advanced here but they 

underscore the stakes of the screening gap this Article identifies. I argue that the empirical evidence 

supports the idea that large firms increasingly expand their dominance across adjacent markets and 

that antitrust enforcement is failing to detect these acquisitions. 

 

The resolution proposed here has both conceptual and normative implications. 

Conceptually, it highlights a structural blind spot in market-by-market merger review. 

Normatively, the Article identifies a conglomerate enforcement gap. Closing it requires using 

existing tools with a broader lens by looking beyond individual transactions to serial adjacent 

market takeover strategies, and beyond narrow in-market efficiencies to the cross-market structures 

those conglomerates can build. In extreme cases, if these steps prove insufficient, stronger 

interventions may be warranted, including tighter presumptions against further adjacent growth 

and limited retrospective review authority for serial adjacent acquisitions. 

 

 

9 Complaint at ¶ 685, Connecticut v. Sandoz, Inc., No. 3:20-cv-00802 (D. Conn. June 10, 2020). 
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This Article proceeds as follows. Part I sets out the Conglomerate Power Puzzle by 

synthesizing the empirical facts on firm concentration at the macro and micro level. It assesses 

leading extant explanations for the puzzle and explains why they are incomplete.  

Part II shows theoretically how Adjacent Market Takeovers can resolve this puzzle, and 

explores how such mergers can harm consumers by making it easier for firms to tie and bundle 

products, collude using new multimarket contacts, and exercise market power through increased 

buyer leverage. Part III presents empirical evidence to support my theoretical framework, drawing 

on four case studies to show the breadth of recent Adjacent Market Takeovers, as well as their 

effects on competition. Part IV provides normative implications for antitrust law and antitrust 

enforcers. A brief conclusion follows. 

 

I.  The Conglomerate Power Puzzle 

This Section describes the empirical tension that motivates the Article and explains why 

the leading interpretations of the data do not fully resolve it leading to the Conglomerate Power 

Puzzle. 

 

A. The Empirical Puzzle—Macro vs. Micro Divergence 

The academic discourse on rising market concentration and its implications has been shaped 

by significant contributions across antitrust economics and law. In the following I synthesize the 

leading strands of thought. 
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The seminal work by Jan De Loecker, Jan Eeckhout, and Gabriel Unger (LEU 2020)10 

documents a 40% global increase in markups between 1980 and 2016, driven in particular by firms 

that already possess the highest markups in each industry. A higher markup means firms charge 

prices further above their costs, which is consistent with either stronger market power or efficiency-

driven cost reductions.11 Autor, Dorn, Katz, Patterson, and Van Reenen (2020) attribute this pattern 

to a small group of globally expanding firms called “superstar firms” in the literature.12 Those are 

defined as firms that achieve exceptionally high profits within their industries.13 “Superstars” show 

substantial growth in markups and a growing share of sales within their industries (i.e., higher 

sector shares), while smaller firms experience no significant changes.14 A 2024 European 

Commission staff report, drawing on De Loecker et al., concludes that “the increase in markups is 

not driven by one specific industry, e.g., technology, but rather a more general phenomenon.”15 

The trend toward higher markups is most pronounced in the U.S., while markups in the EU are 

increasing but have remained below U.S. markups.16 

 

De Loecker’s analysis attributes specifically rising fixed costs and intangibles as key factors 

creating barriers to entry, further entrenching market concentration.17 Put simply, when 

competition in the modern economy requires massive upfront investments in technology, R&D, 

 

10 De Loecker, Eeckhout & Unger, supra note 2. 
11 Shapiro & Yurukoglu, supra note 4.  
12 Autor et al., supra note 5. 
13 Id. 
14 De Loecker, Eeckhout & Unger, supra note 2; Sara Calligaris, Chiara Criscuolo & Luca Marcolin, Mark-ups in the 

Digital Era (OECD Sci., Tech & Indus., Working Paper No. 2018/10,2018); Autor et al., supra note 5. 
15 Eur. Comm’n, Protecting Competition in a Changing World: Evidence on the Evolution of Competition in the EU 

During the Past 25 Years, at 63(2024), https://competition-policy.ec.europa.eu/system/files/2024-

06/KD0924494enn_Protecting_competition_in_a_changing_world_staff_report_2024.pdf. 
16 De Loecker, Eeckhout & Unger, supra note 2. 
17 Id. 
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and intangible assets like patents and data, new entrants struggle to overcome these barriers, further 

entrenching market concentration.  

In The Profit Paradox18, Jan Eeckhout explores the relationship between rising market 

concentration and employment opportunities in more detail, arguing that increased concentration 

has disproportionately negative effects on low-skilled workers. He identifies a "profit paradox" 

where firms simultaneously lower costs, increase market shares through lower prices, and charge 

higher markups (price over cost). A central driver of this trend is technological disruption, enabling 

firms to invest in significant fixed costs-based technologies and become "winners in winner-take-

all markets. “19 The broader empirical literature can be distilled into three stylized facts that 

together generate the macro-micro divergence at the heart of the Conglomerate Power Puzzle. 

Stylized Fact I (sector concentration): If measured at sector-level concentration 

increased. Numerous academic studies by economists document a substantial increase in aggregate 

industry concentration across many U.S. sectors.20 

 

Stylized Fact II (market concentration): The concentration remained unchanged when 

measured on narrowly delineated antitrust markets. Shapiro and Yurukoglu (2024)21 and Miller 

 

18 Jan Eeckhout, supra note 3. 
19 Id. at 59. Eeckhout underscores how these developments erode Schumpeter’s notion of creative destruction, building 

"moats" through high fixed costs that reduce competition and deter entry. Id. at 28. 
20 Gustavo Grullon, Yelena Larkin & Roni Michaely, Are U.S. Industries Becoming More Concentrated? 23 Rev. Fin. 

697 (2019); De Loecker, Eeckhout & Unger, supra note 2; Autor et al., supra note 5; Germán Gutierrez & Thomas 

Philippon, Declining Competition and Investment in the U.S. (Nat’l Bureau of Econ. Rsch., Working Paper No. 23583, 

2017), Esteban Rossi-Hansberg, Pierre-Daniel Sarte & Nicholas Trachter, Diverging Trends in National and Local 

Concentration, 35 NBER Macroeconomics Ann. 115 (2021). 
21 Shapiro & Yurukoglu, supra note 4. 



 13 

(2025)22 demonstrate that market concentration within narrowly and potentially correctly defined 

antitrust markets has remained stable or increased only modestly. 

 

Stylized Fact III (profit margins): There has been an increase in profit margins. While 

both De Loecker et al. and Shapiro/Yurukoglu agree that profit margins have risen, their 

explanations diverge.23 De Loecker attributes this to reduced competition and growing market 

power, whereas Shapiro and Yurukoglu argue that it reflects technological advancements and cost 

reductions that have increased efficiency.24 

 

Together, these facts imply a macro-micro divergence: aggregate market concentration and 

profitability rise even as market-by-market concentration measures remain relatively stable. The 

next section evaluates the leading explanations for this divergence and clarifies what they explain 

well and what they leave unresolved. 

  

 

22 Nathan H. Miller, Industrial Organization and The Rise of Market Power, 98 Int’l J. Indus. Org. 103131 (2025). 
23 Shapiro & Yurukoglu, supra note 4, at 19. Note that C.Lanier Benkard, Nathan Miller & Ali Yurukoglu argue that 

the results in De Loecker, Eeckhout & Unger are not robust. See C. Lanier Benkard, Nathan Miller & Ali Yurukoglu, 

The Rise of Market Power and Macroeconomic Implications: Reply to Benkard, Miller, and Yurukoglu (Oct. 28, 2025), 

https://web.stanford.edu/~ayurukog/Compustat_Markups_Rejoinder_2025_10.pdf. In return, De Loecker, Eeckhout 

& Unger replied and defended their initial findings. See Jan De Loecker, Jan Eeckhout & Gabriel Unger, The Rise of 

Market Power and the Macroeconomic Implications: Reply to Benkard, Miller, and Yurukoglu (2025), 

https://www.janeeckhout.com/wp-content/uploads/Reply.pdf.  
24 Shapiro & Yurukoglu, supra note 4, at 7. 
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B. Alternative Explanations and Their Limitations 

1. “Competition in Action” as an Opposing Narrative  

This macro-micro divergence has sparked a debate among economists and antitrust scholars 

over whether the trends reflect efficiency driven reallocation, antitrust underenforcement or a 

different mechanism. 

 

Shapiro and Yurukoglu (2024) challenge the conclusion of De Loecker et al. that rising 

aggregate markups necessarily signal weakened competition or systematic antitrust 

underenforcement.25 They argue that economy-wide (“macro-level”) measures—when data are 

grouped into broad categories such “manufacturing” or “retail”—can obscure what is happening in 

individual product markets, the “micro” level at which antitrust law defines relevant markets and 

evaluate merger screens. When concentration is measured at that micro level (individual product 

markets), they report that it is often stable and, in some industries, even declining.26 

 

By emphasizing industry-specific evidence they argue that rising markups often reflect 

"competition in action.“ The basic idea is that rising markups can reflect efficiency-driven 

competition or rivalry. Firms that are more efficient, capable of implementing scalable technology, 

outperform their less efficient rivals. They argue that allowing the best-performing firms to thrive 

and displace laggards is, if anything ultimately a good thing for society.27 

 

 

25 Shapiro & Yurukoglu, supra note 4, at 3. 
26Id. at 3-4, 7,17. 
27Id. at 3. 
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A key implication is that markups must be interpreted carefully. A markup is the gap 

between price and cost. Markups can rise even when prices fall if costs fall faster than prices.28 

This may for example be the case, because technology or scale reduces production or distribution 

costs. For that reason, Shapiro and Yurukoglu emphasize distinguishing price increases from cost 

reductions when evaluating markups: rising markups accompanied by falling (quality-adjusted) 

prices can benefit consumers as well as firms. 

 

This literature often describes the winners as “superstar firms”, which are defined as firms 

that earn unusually high profits and rapidly gain market share within their industries.29 

 

These firms are often characterized by superior adoption of new technologies that involve 

high fixed costs but low marginal costs.30 Firms that successfully deploy such technologies can 

spread fixed costs over a larger output base, enabling them to expand across products or geographic 

markets.31 From this perspective, increasing concentration reflects the displacement of inefficient 

firms by more efficient ones, rather than the exercise of market power. As Syverson and others 

emphasize, higher concentration and markups “can result from technological developments that 

benefit consumers.” 32 

Industry-level studies are offered as supporting evidence. For example, work by Miller 

attributes observed increases in markups primarily to technological progress rather than 

 

28 Id. at 3-4,7,17. 
29 Autor et al., supra note 5. 
30 Shapiro & Yurukoglu, supra note 4, at 2. 
31 Id. at 5. As explained in the stylized facts, this may explain increases in market concentration observed and higher 

markups. 
32 Id. at 20. 
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anticompetitive conduct. 33 In addition, Ganapati similarly finds that rising profits often coincide 

with rising productivity, consistent with competition on efficiency rather than exclusion. 34 

Importantly, if the driver is cost-reducing efficiency, the expected outcome is often output 

expansion—not restriction—even if markups rise. 

Proponents further argue that growth across geographies or product lines may reflect an 

efficient reallocation.35 Markets may become more concentrated simply because efficient firms 

gain market share by offering lower prices or better products. On this account, revenue shifting 

toward high-markup firms is not, by itself, evidence of anticompetitive conduct.36 

Finally, the literature emphasizes merger efficiencies arising from the integration of 

complementary assets.37 When a highly efficient firm acquires a poorly managed one, common 

ownership may enable superior management practices, better coordination, or improved utilization 

of assets.38 Given persistent differences in managerial quality within industries, mergers can serve 

as a mechanism for reallocating assets to more efficient operators.39 

These arguments map onto several efficiency categories frequently invoked to defend 

cross-market acquisitions , including: 

• Cost reductions through economies of scale and scope across adjacent markets, including 

implementation of new platform technologies (high fixed costs / low variable costs); 

 

33 Miller, supra note 22. 
34 Sharat Ganapati, Growing Oligopolies, Prices, Output, and Productivity, 13 Am. Econ. J.: Microeconomics 309 

(2021).  
35 Shapiro & Yurukoglu, supra note 4, at 5. 
36 Id. 
37 Id. at 26. 
38 Id. 
39 See Chad Syverson, What Determines Productivity?, 49 J. Econ. Literature 326 (2011); John Van Reenen, Increasing 

Differences Between Firms: Market Power and the Macro-Economy (2018); Autor et al., supra note 5. 
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• Integration of (complementary) assets under common ownership, e.g., enhanced 

managerial skills being spread across several distinct, but related product markets; 

• Enhanced incentives for research and development by monetizing innovative products 

across related markets; 

• other portfolio efficiencies arising from multi-product operations, and better purchasing 

conditions on input markets. 

This account is persuasive as far as it goes but it is incomplete as an explanation for the 

Conglomerate Power Puzzle. “Competition in action” primarily describes how firms win within a 

product market by outperforming rivals on cost or quality. It does not explain how the economy 

can become dependent on a small set of firms through ownership expansion across many adjacent 

markets, even when concentration in each relevant antitrust market remains stable. That is the 

missing mechanism this Article supplies. Adjacent Market Takeovers allow firms to accumulate 

significant market positions across multiple markets without triggering market-by-market 

concentration screens, thereby raising concentration at the macro level while leaving micro-level 

screens largely unchanged. 

As the subsequent sections show, Adjacent Market Takeovers also occupy an ambiguous 

position in merger policy. They may generate real efficiencies, but the same characteristics can 

also strengthen the likelihood of competitive harm—including through tying, and bundling, 

multimarket contact and buyer power. The core point for present purposes is that even efficient 

cross-market growth can evade standard merger screens, which makes Adjacent Market Takeovers 

a necessary part of the explanation for the macro-micro divergence. 
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2. The Role of Antitrust Law Enforcement—Root Cause or an 

Effective Remedy? 

A separate line of commentary, responding to the “competition in action” interpretation 

(Scott Morton and Baker 2024),40 contends that although concentration has been increasing in the 

U.S. for decades, Shapiro and Yurukoglu play down the potential impact of reduced competition 

on this development. They claim that Shapiro’s “rhetorical frames”41 obscure the possible role of 

lax antitrust enforcement in driving up concentration. Scott Morton and Baker assert that the 

observed increase in concentration may not be fully explained by technological change. They 

emphasize the need to recognize that technological innovation and weak antitrust law enforcement 

likely interacted to shape rising concentration. 

While both sides acknowledge that there is “no empirical work proving that rising market 

power has been the product of lax enforcement,” they differ in their emphasis. Scott Morton and 

Baker highlight that competition may be weakened even in technologically advanced industries 

when entry barriers deter potential competitors. They warn that overemphasizing technology as the 

main driving factor behind this trend risks distorting policy debates in favor of those benefiting 

from lax enforcement. 

This Article does not deny that enforcement choices may matter. But the central claim here 

is different: even if enforcement were “effective” within narrowly defined micro-level markets, a 

market-by-market paradigm can still miss consolidation that occurs through ownership expansion 

 

40 Jonathan Baker & Fiona Scott Morton, Market Power Has Grown and Antitrust Needs Strengthening, Despite What 

Shapiro & Yurukoglu and Miller Suggest, ProMarket (Oct.1, 2024), https://www.promarket.org/2024/10/01/market-

power-has-grown-and-antitrust-needs-strengthening-despite-what-shapiro-yurukoglu-and-miller-suggest/.  
41 Id. 
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across adjacent markets. Section II therefore develops the Adjacent Market Takeover mechanism 

that can generate macro-level concentration growth without triggering micro-level screens. 

II. Theoretical Resolution of the Conglomerate Power 

Puzzle 

A. Explaining the Macro / Micro Divergence—The Adjacent Market 

Takeover Mechanism 

1. Defining Adjacent Market Takeover Strategies 

 

This Article focuses on cross-market external growth through acquisition. I use “Adjacent 

Market Takeovers” as shorthand for a recurring acquisition pattern in which a firm expands its 

footprint by purchasing firms in adjacent products or services rather than by increasing its market 

share within a single relevant antitrust market. Put more simply, Adjacent Market Takeover means 

that the firm grows by buying related businesses in neighboring products and services, not by 

winning more market share in one product or service line. 

 

I focus in this Article on cross-market external growth (acquisitions) and refer to these as 

adjacent market takeover acquisitions. Acquisitions, in comparison to organic growth, are more 

policy relevant as there is a higher risk of underlying anti-competitive effects. Organic growth 

needs to be earned in the market with better products or services, while external growth can be 

bought if one is willing to pay a sufficient premium to the seller. Acquisitions are also more policy 
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relevant because an intervention is more easily visible—larger mergers have to be notified and will 

be assessed in any case. Legal instruments are established to enforce merger control. Dismantling 

an existing monopoly is a much bigger legal hurdle. 

 

2. Resolution of the Conglomerate Power Puzzle 

The following section presents a conceptual framework showing that Adjacent Market 

Takeover strategies can help explain the stylized facts derived above. However, Adjacent Market 

Takeover strategies are not identified by standard market screens. I refer to this as the 

“conglomerate power puzzle” to describe how a transaction can leave market-by-market 

concentration screens unchanged while still increasing market concentration at the sector-level 

through cross-market acquisitions. Appendix A provides a simple numerical illustration (Figure 

A1-A3) of the HHI arithmetic underlying this mechanism. 

 

Consider two separate antitrust markets, A and B, which are both fragmented and served 

by several independent firms. For the sake of explanation, assume that each market is served by 

four firms. Firms 1, 2, 3 and 4 operate in market A, and firms 5, 6, 7 and 8 operate in market B, 

with each firm holding an equal market share. 

 

In this scenario, both markets are moderately concentrated based on a Herfindahl–

Hirschman Index (HHI) of 2,500. The Herfindahl-Hirschman Index is measured by adding the 

square of each firm’s market share. With a market share of 25% per firm, its square is 625, and the 

sum across the four firms, in each market separately, is 2,500. I will refer to this as the “market 

view.” 
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For the purposes of this example, I will assume that markets A and B are part of the same 

economic sector, despite being separate antitrust markets. Measuring the HHI for the sector (i.e., 

markets A and B together) yields an HHI of 1,250, which is lower than the HHI for each individual 

market. This lower HHI is the result of considering markets A and B as one combined relevant 

antitrust market. In this aggregate sector view, there are eight independent firms, each with an equal 

sector share of 12.5%.42 I will call this view the “sector view. “ 

 

Firms can merge with one another in two main ways: First, two firms in the same relevant 

antitrust market can merge. For example, firms 1 and 2 in market A could merge (merger 1-2). 

Second, two firms active in distinct relevant antitrust markets but in the same sector can merge. 

For example, firms 1 and 5 merge which are active in markets A and B, respectively (merger 1-5). 

How will these mergers affect our measure of concentration, the HHI? 

 

In antitrust law enforcement, the post-merger HHI is calculated by adding the market shares 

of the merging firms while the market shares of the other firms remain unchanged. The difference 

between the newly calculated post-merger HHI and the original pre-merger HHI is known as the 

"HHI delta" and indicates the change in market power associated with the transaction. 

 

When we calculate the respective deltas of the two mergers, assuming a comparable size of 

the two markets A and B, we find that the mergers result in substantially different deltas. 

 

 

42 Again, the Herfindahl-Hirschman Index is measured by adding the square of each firm’s market share (here sector 

share). With a sector share of 12.5% per firm, its square is 156.25, and the sum across the eight firms is 1250. 
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A within-market merger, in my example merger 1-2, results in a HHI delta of 1,250 under 

the market view and a HHI delta of 625 under the sector view. The cross-market merger (merger 

1-5), in my example, is the merger between firm 1 in market A and firm 5 in market B, and it results 

in a delta of zero under the market view and a delta of 625 under the sector view. 

 

As one can see, under the sector view, both types of mergers result in the same delta of 625, 

indicating an increase in concentration when measured at the sector-level. Conversely, the two 

types of mergers have strikingly different deltas when viewed at the market-level. While a within-

market merger results in a significant increase in the HHI and a high HHI delta of 1,250, a cross-

market merger does not result in any change in the HHI and exhibits a HHI delta of zero. 

 

At the limit, four cross-market mergers could occur without any positive HHI delta showing 

up in the market view. For example, there could be a sequence of mergers involving firms 1 and 5, 

2 and 6, 3 and 7, and 4 and 8. At the same time, concentration at the sector-level would dramatically 

rise to an HHI of 2,500, implying a HHI delta of 1,250.  

 

This is just a numerical example. However, the underlying principle is robust and applies 

to many different scenarios. Cross-market mergers do not affect within-market concentration and 

are therefore not visible in concentration measures when calculated at the market-level. They do, 

however, impact concentration measures when calculated at the sector-level. Conversely, within-

market mergers affect concentration measures at both the market and sector-levels. 

 

This insight has two important implications for my further analysis. First, stylized facts I 

and II align with cross-market mergers, but not with within-market mergers, whereas within-market 
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mergers generally are not. Recall that Stylized Fact I shows rising concentration when measured at 

a broader aggregate (sector) level or macro-level, while Stylized Fact II shows relatively stable 

concentration within narrowly defined product markets at the micro-level. Cross-market mergers 

can generate exactly this pattern. They increase concentration when ownership is aggregated across 

markets while leaving market-by-market concentration measures unchanged. Within-market 

mergers, by contrast, would typically raise concentration at both levels, which is a pattern the data 

do not consistently show. This supports my view that cross-market acquisitions are a plausible and 

empirically important contributor to the macro-micro divergence. 

 

Second, standard antitrust screens (HHI and HHI delta) do not identify cross-market 

mergers when applied at the market-level, which is the standard practice. Therefore, they will not 

be identified by standard merger screens—even if they would be predicted to have dramatic 

consequences for competition. 

 

B. Channels of Competitive Harm from Adjacent Market Takeovers 

The previous section showed by explaining the conceptual framework provided in Section 

II.A.2 how adjacent-market acquisitions can produce the observed macro-micro divergence in 

concentration measures while escaping market-by-market screens. This section explains why that 

screening gap matters. Even when a cross-market acquisition does not increase concentration 

within any single relevant product market, expanding ownership across adjacent markets can cause 

significant harm to consumers and society. 
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This Article identifies three broad categories of theories of harm that may follow from 

Adjacent Market Takeovers. First, Adjacent Market Takeovers can generate portfolio leverage that 

supports exclusionary contracting and pricing strategies. In other words, a multi-product firm can 

use favorable terms in one product to influence purchases in another market and squeeze out rivals. 

Doctrinally, this most often appears in theories of harm such as bundled rebates, tying-like 

schemes, and de facto exclusive dealing. 

 

Second, Adjacent Market Takeovers can thicken multimarket contact and enable cross-

market retaliation, thereby making coordinated outcomes easier to sustain across several product 

markets even if each market, taken in isolation, remains only moderately concentrated. 

 

Third, Adjacent Market Takeovers can increase buyer or bargaining power in input markets. 

When a firm acquires across adjacent product markets, it may become a dominant purchaser of 

inputs—including, importantly, labor—that are shared across those markets. Its combined 

purchasing volume post-acquisition may give it leverage to depress prices paid to suppliers and 

workers, even without reducing the quantity it purchases. The first channel or theory of harm, 

bundling and tying, is a more traditional concern in antitrust law; the second and third have come 

to enforcers’ attention only recently. 

 

Before turning to those above identified channels, this section clarifies the terminology used 

to describe adjacent and conglomerate market settings. 
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1. Terminology of Conglomerate / Adjacent Markets 

In merger analysis, a fundamental distinction is drawn between horizontal and vertical 

relationships. Horizontal relationships exist where the merging firms sell competing products in 

the same relevant markets, so products that are substitutes from the buyer’s perspective. Vertical 

relationships exist where the firms operate at different levels of the same supply chain, such as 

manufacturer and its distributor or a supplier and its customer. All relationships that are neither 

horizontal nor vertical are commonly grouped under the residual category of conglomerate 

relationships. However, conglomerate relationships are not homogeneous. Some involve products 

that are functionally complementary and typically used together, while others concern products 

that are unrelated in use but are purchased by the same customers or negotiated with the same 

contractual counterparties. This distinction is central to the present analysis, as the core concern is 

not merely firm expansion across multiple markets, but rather the mechanisms through which 

cross-market breadth may be transformed into competitive leverage—whether through tying or 

bundling strategies, multimarket contact, or the exercise of input market power. 

 

As a starting point, an important set of concepts relevant to defining the relevant product 

market concerns the distinction between substitutes and complements. Substitutes are goods 

between which consumers choose as alternatives: an increase in the price of product A leads 

consumers to switch to product B because both satisfy the same underlying need. Complementary 

products, by contrast, are goods that are used jointly by the same group of consumers for a given 

usage; consumption of one increases the likelihood of consuming the other (for example, toothpaste 

and toothbrushes). While every pair of complementary products therefore falls within the broad 

category of conglomerate relationships, not every conglomerate relationship is necessarily 

complementary. 
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Importantly, conglomerate relationships themselves admit of further differentiation. Under 

a broad definition, conglomerate relationships involve products that operate in distinct horizontal 

markets, lack a vertical relationship, but are purchased by the same customer group and serve a 

common or complementary usage. Under a narrower definition, conglomerate relationships 

likewise involve products purchased by the same customers, but these products are not functionally 

complementary in use. Finally, a further category consists of independent products, involving 

products that are not purchased by the same downstream customers but may nevertheless be related 

upstream, for example through shared labor markets. 

 

This distinction is again central to this Article’s analytical framework, as the focus is not 

simply on “bigness across many markets,” but on the conditions under which cross-market 

presence can be leveraged competitively—for example, through multimarket contact-based 

retaliation, tying, bundling, or rebate strategies, as well as through buyer power mechanisms. 

 

In summary, the analysis distinguishes between the following types of market 

constellations: (i) vertical relationships; (ii) conglomerate relationships in the broad sense, 

involving products purchased by the same customers for the same or complementary usage; (iii) 

conglomerate relationships in the narrow sense, involving products purchased by the same 

customers but used for different, non-complementary purposes; and (iv) independent products, 

involving products that are not purchased by the same downstream customers but may be related 

upstream, for example via labor markets. 
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2.  Multimarket Contact  

a. Concept of Multimarket Contact 

Multimarket contact is the first channel through which Adjacent Market Takeovers can 

harm competition. Conceptually, the multimarket contact theory of harm describes a particular type 

of tacit collusion.43 This occurs because multimarket contact can facilitate collusive practices 

across several otherwise unconnected markets by allowing firms to use cross-market punishment 

strategies whenever a rival undercuts the agreement. For example, a deviation from a collusive 

price level in market A can be more effectively punished in markets B, C or D than in market A, 

thereby increasing the likelihood that firms stick to collusive outcomes in market A.  

 

In 1955, Corwin Edwards, the first researcher to publish work on multimarket contact, 

stated: “When one large conglomerate enterprise competes with another, the two are likely to 

encounter each other in a considerable number of markets. The multiplicity of their contact may 

blunt the edge of their competition.”44 

 

One way to view multimarket contact conduct is as the cross-market variant of tacit 

collusion. Typical, but not exclusively, multimarket contact occurs on a horizontal level, across 

markets. One example involves multiproduct firms competing in different product markets; for 

instance, drug producers that manufacture and sell various pharmaceutical products to address 

different patient needs. This situation can arise in all industries with horizontally differentiated 

 

43 John T. Scott, Multimarket Contacts, in 2 Issues in Competition Law and Policy 1553, 1553 (ABA Section of 

Antitrust Law 2008). 
44 Corwin Edwards, as quoted in F.M. Scherer, Industrial Market Structure and Economic Performance 340 (1980). 
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products, such as fast-moving consumer goods, fashion products and pharmaceutical products. 

Another variant is when single-product firms compete against each other in various distinct 

geographic markets. Classical examples of this include industries with high transportation costs, 

such as the ready-mix cement market, where a group of globally active cement producers compete 

in various national or subnational markets. The construction industry more broadly fits into this 

category, as do transportation services and retailing. 

 

While this concept is easy to grasp intuitively, Bernheim and Whinston were the first to 

rigorously demonstrate its validity in their seminal article.45 This result is based on the authors' 

observation that multimarket firms can treat all their markets as one big bargaining space (often 

referred to as “pooling their incentives”), using the possibility of reacting in one market to enforce 

discipline in another (sometimes called “slack enforcement”). This makes tacit (unspoken) 

collusion in a multimarket constellation easier to sustain and harder to destabilize than in a single-

contact environment.46 

 

While Bernheim/Whinston emphasize the limiting factors for a collusive outcome to 

emerge from multimarket contact, G. Spagnolo (1999) later found that under realistic market 

conditions, such as managerial incentives, taxation, and financial market imperfections, 

multimarket contact in his economic models always facilitates a collusive outcome.47 Spagnolo’s 

research supports the view that mergers resulting in an increased number of markets in which 

 

45 B. Douglas Bernheim & Michael D. Whinston, Multimarket Contact and Collusive Behavior, 21 RAND J. Econ. 1 

(1990). 
46 Id. 
47 Giancarlo Spagnolo, On Interdependent Supergames: Multimarket Contact, Concavity, and Collusion, 89 J. Econ. 

Theory 127 (1999).  
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competitors meet and interact lead to elevated prices due to tacit collusion.48 This could also explain 

how conglomerate acquisitions can increase prices without changing the HHI in the individual 

relevant antitrust markets affected.49 

 

b. Relevance for Adjacent Market Takeover Strategies 

Multimarket contact matters for this Article because Adjacent Market takeovers expand the 

number of markets in which the same rival firms repeatedly face one another, which can soften 

competition and sustain higher prices (and markups) even when standard market-by-market 

concentration measures in each individual market remain unchanged. In that sense, multimarket 

contact fits the Conglomerate Power Puzzle: it offers a coordinated-effects mechanism through 

which cross-market growth can translate into higher profits and potentially higher markups without 

triggering traditional horizontal-overlap screens. 

In the conceptual framework, this occurs when two merged firm pairs each control one firm 

in Market A and one firm in Market B. These merged groups now interact with one another in both 

markets, while the remaining firms continue to operate in only a single market. As a result, from 

the perspective of each narrowly defined antitrust market, market concentration appears 

unchanged. However, multimarket contact creates an incentive for firms to build this type of cross-

market presence, because once they face the same rivals in multiple markets, they can leverage 

gains in one market to reward or punish competitors in another, thereby sustaining higher prices 

across their entire portfolio. Over time, this incentive leads a small number of large conglomerates 

 

48 Id.  
49 Alon Eizenberg, Dalia Shilian & Daniel D. Blanga, Estimating the Strategic Effect of Multi-Market Contact, at 2 

(2023). 
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to occupy significant positions across many markets simultaneously. In the Conglomerate Power 

Puzzle Solution (Section II.A.2), this effect is illustrated by aggregate concentration rising from 

1,250 to 1,875 (merger 1-5) or to even 2,500 (merger 1-5, 2-6, 3-7, 4-8) even though concentration 

measures in each narrowly defined antitrust market remain flat. 

From the perspective of the firms, entering adjacent markets may help to produce collusive 

outcomes. Multimarket contact discourages attempts to undercut prices because rivals face credible 

threats of retaliation in multiple markets simultaneously. In practical terms, multimarket contact 

allows conglomerates to maintain higher markups across a broad range of products without 

triggering price wars, which aligns with the empirical observation that profits can increase despite 

apparently “competitive” concentration levels within individual markets. 

c. Precedent Cases: Multimarket contact in U.S. Case Law 

and the 2023 Merger Guidelines 

Despite its theoretical significance and pedigree, multimarket contact has played only a 

marginal role in U.S. merger enforcement. The 2023 Merger Guidelines began to close this gap, 

but did not do so fully. U.S. courts have not explicitly relied on multimarket contact theory in 

merger cases and multimarket contact has primarily informed analyses of coordinated effects rather 

than serving as an independent theory of harm. 50 

 

With respect to U.S. merger guidelines, even during periods of heightened scrutiny of 

conglomerate mergers in the 1960s, multimarket contact was never formally incorporated into the 

 

50 Scott, supra note 43, at 1553. 
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guidelines. This changed in 2023, when multimarket contact was explicitly referenced for the first 

time in the U.S. enforcement guidelines, which state: “In some cases, incentives might be aligned 

or strengthened when firms compete with one another in multiple markets (‘multi-market 

contact’).”51 The guidelines further note that, as a consequence of multimarket contact, “firms 

might compete less aggressively in some markets in anticipation of reciprocity by rivals in other 

markets.”52 Nonetheless, also the 2023 U.S. Merger Guidelines do not treat multimarket contact as 

a standalone theory of harm. Rather, it is identified as a “secondary factor” that enforcement 

agencies should consider when assessing whether a merger could meaningfully increase the risk of 

coordinated behavior, even if the primary risk factors are absent.53 

 

3.  Tying, Bundled Rebates, and Exclusive Dealing 

a. Concept of Tying, Bundled Rebates, and Exclusive 

Dealing 

In antitrust law, tying refers to a practice in which a firm with market power over one 

product (the “tying product”) conditions its sale on the purchaser also buying a second, distinct 

product (the “tied product”). This practice can restrict competition in the market for the tied product 

by effectively forcing customers to purchase it from the tying firm, even when alternative suppliers 

exist. A classic example is a dominant printer manufacturer requiring customers to buy its 

proprietary ink cartridges in order to obtain the printer, thereby leveraging market power in one 

product to influence a separate market. Economically, tying is closely related to bundled rebates, 

 

51 U.S. Dep’t of Justice & Fed. Trade Comm’n, Merger Guidelines § 2.3.B (2023).  
52 Id. 
53 Id. 
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as both mechanisms can be used to leverage dominance in one product market to influence 

purchasing behavior in another. 

 

Bundled rebates, also referred to as bundled discounts, can be understood as a particular 

form of tying-based pricing strategy. In this scheme, a firm that possesses market power over 

product A conditions a rebate or discount on the buyer’s purchase of a sufficient share of product 

B from the same firm.54 It is important to note that the term “rebate” or “discount” can be somewhat 

misleading. A bundled discount does not necessarily represent a reduction in price in the 

conventional sense; rather, buyers who do not comply with the bundling arrangement face higher 

effective prices than those who do.55 In this sense, the “discount” functions more as a penalty for 

allocating purchases to rival suppliers.56 

 

As Elhauge (2003) emphasizes in his seminal analysis, the central anticompetitive concern 

arises when the firm sets the “unbundled price” of product A—what might be considered the 

normal or competitive price—in excess of the level that would prevail absent the bundle (the “but-

for” price). Buyers are then informed that they can “save” on product A only if they direct sufficient 

business for product B to the same firm. Viewed in this light, the apparent discount on product A 

is not a genuine saving for the buyer, but rather a mechanism to penalize purchases from 

competitors in the tied product market. Consequently, whenever the unbundled price of A exceeds 

the competitive benchmark, bundled rebates generate economic effects equivalent to tying. In 

 

54 Einer Elhauge, Tying, Bundled Discounts, and the Death of the Single Monopoly Profit Theory, 123 Harv. L. Rev. 

397, 399-400 (2009).  
55 Id. at 450. 
56 Id. at 478. 
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Elhauge’s words, such practices “can produce the same anticompetitive effects as tying,”57 even if 

they do not literally prevent rivals from supplying the bundled product. From an economic 

perspective, then, bundled rebates and tying are functionally similar. 

 

Bundled rebates also share important similarities with exclusive dealing arrangements. 

Exclusive dealing involves agreements in which one party commits to source exclusively from 

another, thereby restricting dealings with competitors. 58 The analytical overlap is most apparent 

in the foreclosure dimension, as both practices can limit rival access to buyers.59 The distinction 

lies in the mechanism: in exclusive dealing, the buyer is contractually obliged to purchase 

exclusively from a single supplier, whereas in a bundled rebate scheme, the price advantage is 

contingent on the buyer not allocating more than a specified percentage of purchases to rival 

suppliers. 

 

Economic theory further explains how profits may increase as a result of foreclosure, 

reflecting classical theories of harm such as tying, bundled rebates and exclusive dealing. Elhauge 

(2009) emphasizes that “with a substantial tied-foreclosure share, tying can increase market power, 

prices, and profits in both the tied and tying markets.” In his example, a firm sells product A at a 

high monopoly price (approximately $1,000). He then considers a scenario in which a rival that 

becomes large and efficient in a separate market B may attempt to enter the market for A, thereby 

driving A’s price down toward cost (in his example, from $1,000 to $500). A bundled rebate that 

prevents rivals from achieving scale in market B therefore generates a secondary long-term benefit 

 

57 Id. 
58 A. Douglas Melamed, Exclusive Dealing Agreements and Other Exclusionary Conduct—Are There Unifying 

Principles ?, 73 Antitrust L.J. 375, 375-76 (2006). 
59 Elhauge, supra note 54, at 470. 



 34 

for the conglomerate: it prevents the rival from ever becoming strong enough to compete in market 

A, allowing the firm to maintain the high price of $1,000 rather than being forced down to $500. 

Thus, the resulting profits and competitive harm are not solely associated with shifting sales in 

market B, but also with sustaining elevated prices in market A over time. 

b. Relevance for Adjacent Market Takeover Strategies 

Crucially, these strategies introduce a cross-market dimension that makes them particularly 

relevant for conglomerates with multi-product portfolios. Tying and bundled rebates, by definition, 

extend across markets: buyers lose, in the case of bundled rebates, the discount on product A if 

they continue purchasing product B from competitors. This cross-market leverage enables firms to 

exploit market power in one product market to influence buyer behavior in another, thereby 

enhancing the competitive advantage of multi-product conglomerates. Such strategies can be 

anticompetitive in conglomerate markets, both under the broad and narrow definitions. Exclusive 

dealing primarily affects vertically related products. For example, a firm may acquire an essential 

input supplier and then restrict access to downstream rivals in order to monopolize the downstream 

market and extract additional profits. 

c.  Legal Precedents 

Existing U.S. law already provides the doctrinal tools to address the anticompetitive 

foreclosure that Adjacent Market Takeover acquisitions can produce through bundling and tying, 

bundled rebates and exclusive dealing.60 That matters here because Adjacent Market Takeovers are 

 

60 Academic literature synthesizes these three closely related theories of harm as exclusive dealing sometimes 

implemented through formal exclusivity clauses or through conditional rebates. 
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a way to assemble the multi-product portfolio that makes these acquisitions feasible, even when no 

single acquisition increases concentration within a narrowly defined market. Legally, tying and 

bundled rebates are typically analyzed under similar statutory provisions. Tying has traditionally 

been brought under § 1 of the Sherman Act (contract or combination in restraint of trade) and § 3 

of the Clayton Act (conditional sales of goods), with § 2 of the Sherman Act added when a 

monopolist uses tying as part of a monopolization strategy. Bundled rebates and exclusionary 

dealing have been typically challenged under § 2 as a form of exclusionary single-firm conduct 

and, depending on how the contracts are structured, also under § 1 and § 3 Clayton Act. 

 

There is a long line of U.S. precedent cases on tying, bundled rebates and exclusive dealing. 

For tying, the U.S. Supreme Court has long held that an arrangement may violate Sherman Act § 

1 and Clayton Act § 3 where a firm with market power in a “tying” product conditions its sale on 

the purchase of a distinct tied product, and the tie affects a “not insubstantial” amount of commerce 

in the tied product.61 Although older precedent cases described tying as per se unlawful once those 

elements are met, more recent decisions such as Jefferson Parish and Illinois Tool Works require 

proof of market power in the tying product and actual foreclosure, so that leading legal scholars 

now characterize modern tying doctrine as a “quasi-per se” or “structured rule-of-reason” standard 

rather than automatic illegality.62 

 

For bundled rebates (bundled discounts), the leading modern U.S. appellate authorities—

currently there are no explicit Supreme Court decisions—are LePage’s Inc. v. 3M and the Ninth 

 

61 Eastman Kodak Co. v. Image Tech. Servs., Inc., 504 U.S. 451, 462-64 (1992); Jefferson Parish Hosp. Dist. No. 2 v. 

Hyde, 466 U.S. 2, 11–18 (1984). 
62 Elhauge, supra note 54, at 440; Philip E. Areeda & Herbert Hovenkamp, Antitrust Law paras. 1700a, 1703 (4th ed. 

2017). 
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Circuit’s Cascade Health Solutions v. PeaceHealth. PeaceHealth introduces the so-called discount-

attribution test, asking whether allocating the entire bundled rebate to the competitive product 

would drive its effective price below cost, and treats such below cost bundles as a form of predatory 

or exclusionary pricing.63 

 

For exclusive dealing, Tampa Electric sets out the basic § 3 Clayton Act standard. 

Accordingly, exclusive dealing contracts are unlawful only if, “in practical application”, they are 

likely to foreclose competition in a “substantial share” of the relevant line of commerce. Later cases 

such as United States v. Dentsply and ZF Meritor v. Eaton apply Sherman Act § 1 and 2 to both 

formal exclusivity clauses and de facto exclusive dealing schemes, holding that contracts and 

loyalty rebates can be unlawful when they effectively lock up key distributors and leave rivals 

without enough access to customers to operate at efficient scale.64 

 

The 2025 Regeneron Pharmaceuticals, Inc. v. Amgen, Inc. jury verdict in the District of 

Delaware illustrates how these established doctrines apply to modern Adjacent Market Takeover-

driven portfolios. The district court’s summary judgment order drew on the Third Circuit’s leading 

bundled-discount cases (LePage’s, ZF Meritor, and Eisai) as well as the Ninth Circuit’s 

PeaceHealth cost test.65 But what makes the case significant for the Adjacent Market Takeover 

framework is not the legal standard, which is familiar, but the fact pattern. Amgen has acquired 

 

63 Cascade Health Solutions v. PeaceHealth, 515 F.3d 883, 894, 903–06 (9th Cir. 2008). 
64 See Tampa Electric Co. v. Nashville Coal Co., 365 U.S. 320, 327-29 (1961); United States v. Dentsply Int’l, Inc., 

399 F.3d 181, 187–94 (3d Cir. 2005); ZF Meritor, LLC v. Eaton Corp., 696 F.3d 254, 270-78 (3d Cir. 2012). 
65 The Summary judgement further notes that Amgen’s Pharmacy Benefit Manager (PBM) contracts amounted to “de 

facto exclusive dealing arrangements that substantially foreclosed Regeneron from the market,“ thereby citing the 

above mentioned ZF Meritor, LLC v. Eaton Corp., case and that there is enough evidence for a jury to find that the 

product Repatha sold by the defendant Amgen was sold below cost “under the test in Cascade Health Sols. v. 

PeaceHealth,“ Order Denying Motion for Summary Judgment at 1–2, Regeneron Pharmaceuticals, Inc. v. Amgen Inc., 

No. 22-697-JLH (D. Del. Apr. 10, 2025). 
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dominant immunology products through adjacent market acquisitions and then bundled rebates on 

those products with its own cholesterol drug, foreclosing a direct competitor from the cholesterol 

market. The verdict therefore applies familiar tying/bundling/exclusive dealing principles to a 

novel contracting relationship rather than creating an entirely new legal standard. The facts and 

competitive dynamics of this case are examined in detail in Section III.B below. For present 

purposes, the key point is that existing doctrine proved sufficient to reach the conduct once it was 

identified. The challenge, then, is not doctrinal but diagnostic. Current merger screening tools are 

not designed to flag the portfolio building acquisitions that make this kind of foreclosure possible. 

 

4. Buyer Power or “Competing Buyers” 

a. Concept of Buyer Power 

Buyer power refers to market power exercised on the demand side of a market rather than 

by suppliers. Just as seller market power allows a firm to raise prices above competitive levels—

thereby increasing the price-cost margin (markup)—buyer power enables purchasers to depress 

input prices below competitive levels, reducing the price-cost margin faced by sellers (a 

markdown). 

 

Buyer power is commonly discussed in two forms: monopsony (or oligopsony) power, 

which arises from concentration among buyers, and bargaining power, which reflects a buyer’s 

ability to extract favorable terms through negotiation. 66The most recent U.S. Merger Guidelines 

 

66 See OECD, Monopsony and Buyer Power, at 9 (2008), 

https://www.oecd.org/content/dam/oecd/en/publications/reports/2009/12/monopsony-and-buyer-

power_cf60bdd1/36a2b824-en.pdf. 
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refer to these economic phenomena collectively in terms of “competing buyers,” emphasizing the 

role of buyer-side competition in merger analysis. 67 

 

Monopsony power operates through market-wide price formation involving multiple 

market participants.68 A buyer that controls a substantial share of total purchases can reduce the 

quantity it demands. In standard supply-and-demand models, such a contraction on the demand 

side leads to a lower market-clearing price, thereby depressing the price received by sellers. 

 

Bargaining power arises in bilateral or multilateral negotiation settings in which prices may 

differ across individual buyer-supplier pairs.69 Building on John Nash’s seminal 1950 article, “The 

Bargaining Problem”, negotiated prices are derived within a game-theoretic framework in which 

the gains from trade—that is, the surplus generated by the transaction—are divided between the 

parties according to their respective outside options.70 

Bargaining power and monopsony power differ in the mechanisms through which buyer-

side market power is exercised. Although both can result in lower upstream prices paid to suppliers, 

their welfare implications diverge. Under monopsony power, lower input prices arise from a 

restriction of output. This contraction reduces downstream consumption and generates welfare 

losses by preventing transactions that would be efficient at competitive prices. Downstream, 

consumer prices may therefore rise despite the decline in input prices. 

 

67 Merger Guidelines, supra note 51, § 7.2. 
68 See OECD, supra note 66, at 234. 
69 See OECD Report, supra note 66, at 9.  
70 John F. Nash, Jr., The Bargaining Problem, 18 Econometrica 155, 155-62 (1950). 
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By contrast, bargaining power lowers upstream prices through the threat of credible outside 

options rather than through output reduction. Bargaining power increases as a buyers outside 

options improve, while a supplier’s bargaining position weakens as its outside options deteriorate. 

If a buyer controls—such as through adjacent market takeovers—alternative sales channels 

available to a supplier, those outside options may disappear. In such circumstances, the supplier 

can become economically dependent on the buyer, enabling the buyer to enforce lower purchase 

prices through negotiation rather than quantity restriction. 

Importantly, when buyer power is exercised in this bargaining form, it need not entail output 

contraction. From a consumer welfare perspective, lower input prices achieved through bargaining 

are therefore more likely to be neutral or beneficial, particularly when they counterbalance seller-

side market power and when cost reductions are passed through to consumers. Such pass-through 

is most likely where downstream competition is sufficiently strong. 

Beyond the welfare losses caused by output contraction under monopsony power, excessive 

buyer power can harm total welfare through additional channels. By depressing input prices, buyer 

power may weaken suppliers’ incentives to enter the market, invest, and innovate. Over time, these 

effects can contribute to concentration cycles, in which increasing concentration on the buyer side 

induces consolidation among suppliers, which in turn further strengthens buyer power. 

Buyer power may also generate significant distributional effects. As most prominently 

argued by De Loecker et al., the expansion of large firms—often, as argued here, achieved through 

adjacent market takeovers—can strengthen their bargaining positions vis-à-vis both suppliers and 

workers. As a result, a larger share of the surplus from trade may accrue to firms and their 

shareholders, while a smaller share is captured by labor. In this sense, Adjacent Market Takeover-
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induced increases in buyer power may reshape not only market outcomes but also the distribution 

of income between capital and labor. 

b. Relevance for Adjacent Market Takeover Strategies 

The retail sector is particularly prone to buyer power concerns and provides a salient 

illustration of how adjacent market takeovers can strengthen a firm’s buyer-side bargaining power. 

In manufacturer-retailer relationships, bargaining power refers to the ability of one party to secure 

more favorable terms of trade through bilateral negotiation, including access to scarce retail inputs 

such as shelf space. The core economic intuition is that retailers function as gatekeepers to 

consumers: they largely determine which products are displayed, promoted, and ultimately 

available for purchase. Control over shelf access therefore confers substantial bargaining leverage 

vis-à-vis manufacturers. Retailers that control access to end consumers across wide geographic 

areas—most notably large digital retail platforms such as Amazon—can constrain alternative 

regional sales channels available to manufacturers. By controlling these outside options, such 

retailers can negotiate lower purchase prices and more favorable contractual terms.  

Conversely, bargaining power may also accrue to manufacturers. A manufacturer that 

becomes the common owner of multiple branded products competing for placement within the 

same retail category can leverage its broader portfolio to negotiate more favorable terms across all 

of its products. Döpper (2023), 71 for instance, shows that when a relatively small manufacturer is 

acquired by a substantially larger manufacturer, the target’s products often experience significant 

 

71 Hendrik Döpper, The Portfolio Power Theory Revisited: Evidence from Cross-Category Mergers in US Retailing, 

at 21 (Oct. 10 2023) (unpublished manuscript), available at SSRN (SSRN No. 4630353) (doi:10.2139/ssrn.4630353). 
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post-merger sales growth—particularly where the target had a weaker pre-merger bargaining 

position than the acquirer.72 

c. Legal Precedents 

Whether buyer power and in particular bargaining leverage can be challenged under 

existing antitrust law is a threshold question for the Adjacent Market Takeover framework 

developed in this Article. If the law does not recognize harm to sellers and workers as 

independently actionable, then Adjacent Market Takeover-driven increases in buyer power would 

largely escape antitrust scrutiny. As discussed above, Hemphill and Rose insist that classical 

monopsony power and bargaining leverage must be viewed under different legal doctrine, because 

they raise different economic effects (Hemphill & Rose 2018). 

 

This distinction has direct legal consequences. The legal status of classical monopsony 

power on the buy side is well established in U.S. case law. In Mandeville Island Farms v. American 

Crystal Sugar Co., the Supreme Court held that a buyer cartel was actionable under the Sherman 

Act even though the injured parties were sellers, not consumers.73 That principle confirms that 

antitrust law can protect competition in input markets and that harm to sellers can be independently 

cognizable. However, Mandeville reflects the classical monopsony paradigm, where buyer power 

depresses input prices through market power over sellers.74 The harder question for Adjacent 

Market Takeovers is bargaining leverage: whether a buyer can be liable when a merger strengthens 

its negotiating position by worsening suppliers’ or workers outside options even if there is no 

 

72 Id. at 2-3. 
73 Mandeville Island Farms, Inc. v. Am. Crystal Sugar Co., 334 U.S. 219, 235 (1948). 
74 See C. Scott Hemphill & Nancy L. Rose, Mergers that Harm Sellers, 127 Yale L.J. 2078, 2082–84 (2018). 
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immediate reduction in the quantity purchased. No court of binding authority has ruled on buy-side 

harm through bargaining leverage, where by definition no output effect is present.75 For Adjacent 

Market Takeovers—which can increase buyer power through either channel depending on market 

structure, but where bargaining leverage is the more distinctive mechanism—this absence of 

binding case law means that buy-side harm through bargaining leverage remains less clearly 

established and harder to litigate than classical monopsony claims. The 2023 U.S. Merger 

Guidelines76 mark a shift in enforcement policy, explicitly addressing bargaining leverage on the 

buy side—a theory the FTC pursued in FTC v. Kroger Co., though the court did not rule on it.77 

III. Empirical Evidence: Case Studies 

This section tests and illustrates the Article’s Adjacent Market Takeover framework 

through four case studies in pharmaceuticals and healthcare. The goal is not to claim statistical 

proof from a relatively small sample, but to show how adjacent-market acquisition can (i) build 

cross-market portfolios while remaining largely invisible to market-by-market concentration 

screens, and (ii) translate that portfolio breadth into higher profitability through recognizable 

mechanisms of competitive harm. In this way, the case studies operationalize the Conglomerate 

Power Puzzle: they show how cross-market growth can align with rising profits and markups even 

when micro-level concentration measures in any single relevant market remain stable. 

 

 

75 See Hemphill & Rose, supra note 74, at 2099–2103. On the sell side, bargaining leverage is well established. See 

ProMedica Health Sys., Inc. v. FTC, 749 F.3d 559 (6th Cir. 2014). 
76 U.S. Dep’t of Justice & Fed. Trade Comm’n, Merger Guidelines §§ 7, 10 (2023). 
77 FTC v. Kroger Co.,No.3:24-cv-00347-AN, 2024 WL 5053016 (D. Or. Dec. 10,2024). 
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The case studies are structured to highlight both ambiguity and risk, and they draw on public 

litigation records, agency enforcement actions, and (where available) the empirical economics 

literature. The U.S. generic drug cartel illustrates how multimarket contact can facilitate 

coordination and cross-market retaliation. Regeneron v. Amgen shows how an Adjacent Market 

Takeover-assembled portfolio can support exclusionary bundled-rebate contracting in the modern 

U.S. pharmaceutical reimbursement system via so called Pharmacy Benefit Managers (PBMs). 

Additionally, hospital mergers provide systematic evidence that cross-market acquisitions can raise 

prices even without horizontal overlaps illuminating why the screening gap matters outside the 

classic single-market paradigm. Finally, Johnson & Johnson illustrates that serial adjacent-market 

acquisitions may reflect efficiencies and innovation-related rationales alongside significant 

consolidation concerns. 

 

A. Case Study: U.S. Generic Drug Cartel 

This case illustrates the coordination channel through which Adjacent Market Takeover-

driven portfolio growth can raise prices without obvious within-market concentration flags at the 

micro-level. Over the last two decades, the U.S. generic- drug industry underwent extensive 

consolidation through serial adjacent market acquisitions across hundreds of different drugs. Many 

individual transactions involved little or no direct overlap in any single drug market. Yet the 

cumulative effect was to increase the number of markets in which the same manufacturers 

repeatedly encountered one another. That multimarket contact created the conditions for cross-

product retaliation and mutual forbearance. Firms that competed aggressively in one drug market 

risked being punished in other drug markets where the same rivals also sold generic drugs. The 

generic drug cartel allegations provide a vivid and unusually detailed record of how that cross-
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market structure can facilitate coordinated outcomes and sustain supracompetitive prices across 

many products simultaneously. Key transactions—including Sandoz’s acquisition of Fougera 

(2012), Perrigo’s acquisition of Paddock (2011), and Teva’s acquisition of Actavis’s generics 

business (2016)—illustrate this pattern. 

 

1. Procedural History and Collusive Outcome 

In two separate civil antitrust actions, coalitions of U.S. attorneys general have alleged that 

major generic drug manufacturers engaged in horizontal conspiracies to fix prices, allocate 

markets, and rig bids for generic drugs sold throughout the United States.78 

 

On May 10, 2019, a multistate coalition of U.S. attorneys general initiated a civil antitrust 

action against several major generic drug manufacturers (“the 2019 complaint”). The complaint 

alleges a broad and long-running conspiracy involving more than one hundred generic drugs, 

including tablets, capsules, suspensions, and topical formulations. According to the pleading, the 

defendant manufacturers entered into horizontal agreements to fix prices, conduct that, if proven, 

constitutes a per se violation of Section 1 of the Sherman Act.79 

 

 

78 In parallel with the states’ civil enforcement efforts, the U.S. Department of Justice initiated criminal prosecutions 

against several firms and individuals in 2020. Those proceedings expose certain executives to potential federal prison 

sentences for violations of the antitrust laws. Press Release, U.S. Dep’t of Just., Major Generic Drug to Pay Over 

Quarter of a Billion Dollars to Resolve Price-Fixing Charges and Divest Key Drug at the Center of Their Conspiracy 

(Aug.21,2023), https://www.justice.gov/archives/opa/pr/major-generic-drug-companies-pay-over-quarter-billion-

dollars-resolve-price-fixing-charges. 
79 The 2019 complaint was centralized with private actions in MDL 2724. The MDL coordinates overlapping claims 

and continues through pretrial rulings and settlements, while there is no single, final merits judgment to date. 
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On June 10, 2020, a coalition of 51 U.S. attorneys general filed another lawsuit in a series 

of complaints stemming from ongoing antitrust investigations into the generic drug cartel.80 

Similarly to the first complaint from 2019, the second complaint focuses on generic drugs but with 

a specific focus on dermatological products. The complaint filed in 2020 (“the 2020 complaint”) 

targets an alleged conspiracy involving approximately eighty topical dermatological drugs and 

names twenty-six corporate defendants and ten individual defendants. That action is proceeding 

independently in the U.S. District Court for the District of Connecticut. The complaint alleges that 

through systematic antitrust violations including price-fixing, market allocation and bid rigging for 

the generic drugs,81 resulting in a “widespread conspiracy to artificially inflate and manipulate 

prices across the industry throughout the United States”.82 On July 21, 2025, the court granted 

partial summary judgment on liability with respect to three drugs—clobetasol, desonide ointment, 

and nystatin—against Sandoz, Taro, and a former Sandoz executive.83 

 

While the claims differ, I analyze the two complaints together because they partially overlap 

with respect to markets, firms, and, to a lesser extent, conduct. With respect to factual evidence of 

cross-market retaliation, I distinguish between the two cases, as this is the focus of my research: 

the mechanism by which adjacent market takeovers can interact with or facilitate multimarket 

conduct. 

 

 

80 Press Release, N.Y. State Off. of the Att’y Gen., Attorney General James Challenges Anticompetitive Conduct in 

Generic Drug Industry (June 10, 2020), https://ag.ny.gov/press-release/2020/attorney-general-james-challenges-

anticompetitive-conduct-generic-drug-industry. 
81 Topical products which are part of the investigated dermatological drug group are “administered through contact 

with an external body surface, and include creams, gels, lotions, ointments, shampoos, and solutions.” Id. 
82 Id. 
83 Connecticut v. Sandoz, Inc., No. 3:20-cv-00802-MPS (D. Conn. July 21, 2025), 

https://business.cch.com/ald/connecticutVsandoz07212025.pdf. 
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Collusive outcome 

An economic study by Starc and Wollmann (2025), which refers to the data sample and 

timing of the 2019 multistate complaint, shows that prices of cartelized generic drug products rose 

by around 50% compared to non-cartel prices.84 

 

The complaint states that the prices of hundreds of generic drugs “doubled, tripled or even 

increased by 1000% or more.”85 For example, between 2013 and 2014, the price of albuterol 

sulphate, used to treat asthma and other respiratory problems, increased from $11 to $434 for a 

bottle containing 100 2mg tablets.86 Glycopyrrolate, which is used to prevent irregular heartbeats 

during surgery, increased in price from $65 to $1,277 for a small package containing 10 0.2 mg/L 

doses.87 

 

Although the empirical model used by the authors does not allow one to directly analyze 

multimarket contact, the authors state that “members' statements published in the complaint can 

easily be interpreted as concerns over cross-market punishment, which increases the incentive to 

collude.” Based on the 2019 complaint, they also note multimarket contact’s typical retaliation 

mechanism, stating that “least-slack constraints reflect asymmetries among members within-

markets” and that “cross-market pooling creates ICC (Incentive Compatibility Constraint) slack.”88 

So while the authors analyze ICCs in detail, they do not actually model multimarket contact. They 

 

84 Amanda Starc & Thomas G. Wollmann, Does Entry Remedy Collusion? Evidence from the Generic Prescription 

Drug Cartel, 115 Am. Econ. Rev. 1400, 1402 (2025). 
85 Complaint 2020, supra note 8, at 3-4, ¶ 8.  
86 Robert Clark, Christopher Fabiilli & Laura Lasio, Collusion in the U.S. Generic Industry, 85 Int’l J. Indus. Org. 1 

(2022).  
87 Id. 
88 Starc & Wollmann, supra note 84, at 28 n.59. 
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also find that “collusive prices persist long after the government’s investigation and ongoing 

prosecution, presumably supported by tacit agreements.”89 This suggests that multimarket contact 

would facilitate the maintenance of collusion, which does not require any explicit agreement. 

 

Within the context of the 2020 complaint New York State Attorney General Letitia James 

describes that “from at least 2007 through 2014, three manufacturers—Taro, Perrigo, and Fougera 

(now Sandoz)—sold approximately two thirds of all the generic topical products dispensed in the 

United States.”90 According to the complaint, this alleged antitrust conspiracy affected “every 

person in the United States who used or paid for a generic topical drug from 2009 through 2016.”91 

 

2. The 2019 Complaint: Factual Evidence of Cross-Market Retaliation 

The 2019 multistate complaint provides unusually detailed evidence that generic drug 

manufacturers coordinated across multiple product markets, explicitly using cross-market 

retaliation as a competitive strategy. Rather than evaluating each drug market in isolation, 

executives repeatedly considered potential gains in one market against possible losses in another—

a pattern consistent with multimarket contact theory.92 

 

89 Id. at 4. 
90 Press Release, N.Y. State Off. of the Att’y Gen., supra note 80. 
91 Id. 
92 The numerous states allege an industry-wide “fair share agreement” that was “not limited to any one market,“ but 

instead “constantly informed and guided” actions “both within and across product markets”. Complaint 2019 at ¶ 147, 

Connecticut v. Teva Pharm. USA, Inc., No. 3:19-cv-00710 (D. Conn. May 10, 2019), https://portal.ct.gov/-

/media/ag/press_releases/2019/final-unredacted-teva-complaint-for-ct-district-

court.pdf?rev=eea9b0af2b5f43a988c0350f1adb2105&hash=FF7325CED595A977DCA2F29FE1C54615. 
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For example, internal communications from one generic manufacturer93 show concern that 

winning a contract in one market could provoke retaliation in others. In one instance, after securing 

both a primary and secondary contract from a major wholesaler, an executive noted that a 

competitor “would not take this lying down,”94 framing the risk as retaliation across multiple 

markets rather than competition over a single contract. This demonstrates that managers were 

acutely aware that cross-market interactions could affect overall profitability. This illustrates that 

when firms expect cross-market punishment for aggressive pricing, they have strong incentives “to 

play nice in the sandbox”—a phrase the executives literally used—rather than compete. 

Multimarket contact thus converts the threat of retaliation into mutual forbearance, sustaining 

supracompetitive prices without explicit agreement. 

Similar conduct is evident in communications from another firm, Sandoz. Executives 

sometimes refrained from bidding on certain drugs, explicitly citing concern that overlapping 

products with a competitor would trigger retaliation.95 One senior executive explained, “We have 

a lot of products in common with [competitor]; I don’t want to ruffle any feathers.” 96 Decisions to 

withdraw were not based on individual market profitability, but rather on preserving stability across 

the firms’ overlapping portfolios. 

The complaints describe comparable conduct at other manufacturers. In one instance, a 

firm, Taro, declined to bid for a low-volume drug at a major retailer to avoid potential retaliation 

 

93 The example involves the generic drug producers Dr. Reddy’s and Mylan. Complaint 2019, supra note 92, at ¶ 147. 
94 The full citation is “My concern here is that Mylan will retaliate elsewhere. I don’t think they would take that lying 

down.” Complaint 2019, supra note 92, at ¶ 148. 
95 In October 2013, for instance, Sandoz executives decided not to bid on two drugs at a large retail customer because 

they were “running up against Mylan a lot lately […], and fear blowback if we take any more products at this moment. 

Trying to be responsible in the sandbox.” Complaint 2019, supra note 92, at ¶ 148. 
96 Complaint 2019, supra note 92, at ¶ 148. 
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in a higher-stakes market, illustrating the quintessential multimarket strategy: small gains in one 

market—gains that would have been achieved through competition on the market—were deemed 

insufficient to justify risks in another.97 The result is textbook multimarket contact: cross-market 

retaliation threats suppress competition and sustain higher prices across the portfolio. 

The dynamics of multimarket coordination are further illustrated in episodes involving 

corticosteroid and combination creams. In one case, after a firm, Sandoz, planned to re-enter the 

market for a corticosteroid, a competitor voluntarily ceded a major customer following discussions 

between executives. Internal communications explicitly cited fear of “blowback” as the motivating 

factor, reflecting the firms’ awareness of reciprocal enforcement across multiple markets. 98 

Evidence also shows that larger product overlaps intensified coordination. Firms with 

extensive overlapping portfolios coordinated more systematically, engaging in routine agreements 

to divide customers or allocate market shares across several products.99 One documented strategy 

involved one firm, Taro, granting market share in a combination cream to Sandoz in exchange for 

compensation in other markets—a strategy labelled by the firms internally as “the Taro strategy.” 

100 Sandoz considered “temporarily delisting ten products that they overlapped on with Defendant 

Taro” so Taro could raise price while Sandoz left the markets, with Sandoz reentering the market 

 

97 In August 2015, Taro declined to bid for “Etodolac Extended Release” tablets at a large supermarket chain where 

competitor and alleged cartelist Zydus was the incumbent. Internally, a Taro analyst explained that Zydus “could hit 

U.S. on Warfarin. It's not worth fighting over 300 annual units for Etodolac.” Complaint 2019, supra note 92, at ¶ 149. 
98 In January 2013, Sandoz planned to re-enter the market for another drug called Betamethasone valerate Ointment, 

which is a corticosteroid used to treat a variety of skin conditions and allergies. Following several phone calls between 

Sandoz and Actavis executives, Actavis confirmed to Sandoz ceding the Betamethasone Valerate at customer 

Walgreens. Complaint 2020, supra note 8, at ¶¶ 641, 647. 
99 Complaint 2020, supra note 8, at ¶ 653. 
100 Complaint 2020, supra note 8, at ¶ 686. 
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at the higher price.101 It describes a clear instance of balancing gains and losses across multiple 

markets. It also showed how adjacent market entries and exits supported this conduct.  

Taken together, these examples illustrate that managers of major generic drug firms 

optimized strategies across multiple markets rather than focusing on individual products. They 

acted on the belief that rivals could and would retaliate in overlapping markets, consistent with the 

mechanism formalized by Bernheim and Whinston: when firms compete in multiple markets, 

threats of reciprocal punishment can deter aggressive competition, sustaining supracompetitive 

prices. In this case, generic drug prices reportedly increased by up to 1000 percent. 

The complaints themselves, while not explicitly mentioning multimarket contact, 

summarize this principle, noting that manufacturers’ decisions were “not only based on what 

impact their actions will have in a given product market, but also on how those actions will impact 

other product markets where the competitors overlap, and any future markets where they might 

eventually compete.” 102 In other words, the firms allegedly implemented a portfolio-level 

multimarket strategy in which cross-market retaliation was both a disciplining and profitable 

mechanism. Such an environment amplifies the potentially negative effects of an Adjacent Market 

Takeover strategy, which allows for increasing overlaps and strengthens the incentives for cross-

market coordinated conduct. 

 

101 Complaint 2019, supra note 92, at ¶ 155. 
102 Complaint 2019, supra note 92, at ¶ 150. 



 51 

3. The 2020 Complaint: Factual Evidence of Cross-Market Retaliation 

The 2020 multistate complaint provides detailed evidence that generic drug manufacturers 

engaged in cross-market coordination similar to the patterns documented in the 2019 complaint, 

but with a specific focus on dermatological products. Rather than competing in each drug market 

independently, executives repeatedly considered potential gains in one market against possible 

losses in others, reflecting multimarket contact behavior. The conduct is closely related, and 

founded in adjacent market takeover strategies. 

Sandoz’s Adjacent Market Takeover Strategy 

In July 2012, Sandoz acquired the dermatology firm Fougera, a move that expanded its 

portfolio across dozens of distinct dermatological markets, including corticosteroids, antifungals, 

shampoos, and creams.103 This was not a traditional horizontal merger in a single market; rather, it 

was an adjacent market takeover designed to broaden Sandoz’s presence across multiple, closely 

related markets.104 Following the acquisition, Sandoz’s U.S. sales grew from approximately $2.7 

billion in 2012 to $3.7 billion in 2016, with record operating income in 2016 attributed in internal 

documents to the Fougera deal.105 The acquisition effectively positioned Sandoz as the largest 

generic dermatology manufacturer in the U.S., creating extensive product overlaps with rivals and 

a fertile environment for cross-market coordination.106 

 

103 Complaint 2020, supra note 8, ¶ 10.  
104 Id. at ¶ 30. 
105 Id. at ¶ 1588. 
106 Id. at ¶ 559. 
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The complaint notes that Sandoz systematically used its expanded portfolio to analyze 

potential cross-market retaliation. The complaint notes that the Fougera acquisition increased 

Sandoz’s size and made it “an active participant in many different product markets.” It is also 

claimed that many competitors approached Sandoz because they saw it as a “strategic opportunity 

to collude on overlapping products.”107 Executives created a database108 to evaluate whether taking 

market share in one product might provoke retaliation in another, demonstrating a deliberate and 

structured approach to multimarket contact. Once Sandoz acquired Fougera’s dermatology 

products, it became a more attractive partner for cross-market coordination with competitors, 

including Actavis, Perrigo, Taro, and Glenmark. 

Illustrative Cross-Market Constellations 

The complaint describes multiple examples where Sandoz leveraged its newly acquired 

Fougera portfolio to engage in cross-market strategies: 

1. Desonide Lotion and Ciclopirox Shampoo—After inheriting Fougera’s customers, 

Sandoz voluntarily ceded some Desonide Lotion accounts to Actavis109 while 

simultaneously entering the Ciclopirox Shampoo market.110 The close timing and existence 

of Sandoz’s multimarket contact database suggest these moves were coordinated across 

markets, using one product as leverage for positioning in another. 

2. Fluticasone Propionate Lotion and Desoximetasone Ointment—Post-acquisition, 

Sandoz coordinated market share allocations with Glenmark and Perrigo.111 When 

 

107 Id. at ¶ 11. 
108 Id. at ¶ 153. 
109 Id. at ¶ 626. 
110 Id. at ¶ 638. 
111 Id. at ¶ 1126. 
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Glenmark initially allocated fewer customers than expected, Sandoz offered compensating 

arrangements in another product market,112 illustrating classic multimarket contact cross-

market trade-offs. 

3. Betamethasone Dipropionate Lotion113—Sandoz joined pre-existing price increases 

rather than undercutting competitors,114 demonstrating the use of acquired products to 

sustain higher prices rather than compete on individual markets. 

4. Erythromycin Base/Ethyl Alcohol Solution—Sandoz assumed Fougera’s position115 and 

negotiated market shares with Perrigo,116 again using cross-market bargaining rather than 

isolated competition. 

5. Clindamycin Phosphate—Coordination between Sandoz and Greenstone exemplifies 

cross-market enforcement, with expectations of reciprocal behavior based on prior 

interactions in other markets.117 

These examples collectively demonstrate that Sandoz’s Fougera acquisition allowed it to 

exploit a dense network of overlapping markets, reinforcing the strategic utility of cross-market 

retaliation. 

 

112 Id. at ¶ 1143. 
113 The products Betamethasone and NT cream are not explicitly identified in the complaint as inherited Fougera 

products. However, they clearly belong to the same post-Fougera dermatology cluster in which Sandoz, Actavis and 

Taro frequently interact. They appear in the complaint’s “post Fougera” section, and the alleged collusion takes place 

around 2013, i.e., the same time era as for Desonide and Ciclopirox. 
114 Complaint 2020, supra note 8, at ¶ 746. 
115 Id. at ¶ 362. 
116 Id. at ¶¶ 358–365. 
117 Id. at ¶ 1317. 
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Adjacent Market Takeover Strategies Beyond Sandoz 

Other firms pursued similar adjacent market takeover strategies designed to expand product 

portfolios and intensify multimarket contact. Teva, for example, expanded its generic drug 

portfolio through a series of acquisitions, most notably the purchase of Actavis’s generics business 

in 2016.118 That transaction combined extensive and largely adjacent and complementary product 

lines, particularly in dermatology, thereby increasing Teva’s overlaps with key competitors across 

numerous product markets and enhancing its capacity for cross-market coordination. Teva itself 

described the acquisition as “offering access to the world’s largest drug cabinet—with more than 

1,800 medicines and 16,000 products,” stating that it would give Teva “a commercial presence 

across 80 markets, including a top-three leadership position in over 40 markets and global 

leadership in all key markets.”119 

The Federal Trade Commission reviewed the transaction intensively and required the 

parties to divest several drug lines in which they directly competed or were likely to compete in 

the near future—that is, products involving horizontal overlaps.120 Of the approximately 16,000 

products Teva acquired through this transaction—thereby creating what it characterized as the 

“world’s largest drug cabinet”—only 79 horizontally overlapping and 15 vertically related products 

were identified by the FTC as involving problematic horizontal overlaps and vertical relationships 

and thus subject to divestiture. The overwhelming majority of products, including adjacent and 

complementary ones, therefore remained outside the scope of the remedy. This asymmetry is 

central to the Adjacent Market Takeover logic developed in this Article: while horizontal overlaps 

 

118 Id. at ¶ 32. 
119 Press Release, Teva Pharm. Indus. Ltd., Teva Completes Acquisition of Actavis Generics (Aug. 2016), 

https://www.tevapharm.com/news-and-media/latest-news/teva-completes-acquisition-of-actavis-generics/. 
120 Doni Bloomfield, Competition and Risk, 86 Antitrust L.J. 63, 65 (2024). 
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are scrutinized and addressed, portfolio expansion across neighboring markets largely escapes 

antitrust intervention, even though it may substantially increase multimarket contact. 

A useful illustration of this largely unchecked adjacency is provided by two cholesterol-

lowering drugs sold by Teva and Actavis. Teva had long marketed simvastatin tablets, a widely 

used drug to reduce cholesterol and triglyceride levels and lower the risk of heart attack.121 Actavis 

marketed pravastatin, which addresses similar therapeutic indications but consists of a different 

molecule with distinct potency, metabolism, and drug-interaction profiles. Clinical treatment 

guidelines treat these drugs as separate options, and switching a patient from simvastatin to 

pravastatin typically requires a change in dosing strategy; they are therefore not mere substitutes. 

Consistent with this distinction, the FTC’s divestiture order—which identifies 79 horizontal 

overlaps—does not mention these products, indicating that they were treated as belonging to 

distinct markets and thus fall within the category of adjacent markets under the framework 

developed here.122 

More broadly, although the FTC identified 79 horizontal and 15 vertical overlaps in clearing 

the $42.5 billion acquisition,123 its decision did not systematically assess how the resulting 

expansion of Teva’s product portfolio might strengthen multimarket contact, increase opportunities 

for cross-market retaliation, or otherwise facilitate coordinated conduct across related markets.124 

 

121 Press Release, Teva Pharm. Indus. Ltd., Teva Pharmaceutical Industries Limited Announces Tentative Approval 

of Simvastatin Tablets, https://www.biospace.com/teva-pharmaceutical-industries-limited-announces-tentative-

approval-of-simvastatin-tablets-78204. 
122 Fed. Trade Comm’n, Teva/Allergan Divestiture Products Table, 

https://www.ftc.gov/system/files/documents/cases/160915teva-allergan-table.pdf. 
123 Fed. Trade Comm’n, Analysis of Agreement Containing Consent Orders to Aid Public Comment, In re Teva 

Pharmaceutical Industries Ltd., File No. 151-0196 (2016), 

https://www.ftc.gov/system/files/documents/cases/160727tevaallergananalysis.pdf. 
124 Ex-post, the Teva-Actavis generics deal is widely regarded as a financial failure, as Teva overpaid, incurred 

substantial debt, and later wrote down significant portions of the acquisition. Nonetheless, this does not undermine the 
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Ex-post, the Teva-Actavis generics deal is widely regarded as a financial failure, as Teva overpaid, 

incurred substantial debt, and later wrote down significant portions of the acquisition.125 

Nonetheless, this does not undermine the Adjacent Market Takeover strategy identified here: the 

transaction remains a clear example of adjacent market portfolio expansion designed to strengthen 

multimarket contact. 

G&W Laboratories’ 2015 acquisition of Teva’s Sellerville facility similarly broadened its 

dermatology portfolio.126 In addition, G&W acquired the rights to manufacture over 25 of Teva’s 

products, including topical dermatology products such as Ketoconazole Cream and Fluocinonide 

Gel. While structured not as a merger but as an asset purchase, the deal effectively functioned as 

an Adjacent Market Takeover: The newly acquired creams and gels immediately became part of 

ongoing coordination with competitors such as Taro.127 

Perrigo’s 2011 acquisition of Paddock Laboratories, 128 which occurred one year before the 

Sandoz/ Fougera merger, expanded its dermatology portfolio in a manner that created overlapping 

markets with Sandoz, setting the stage for repeated cross-market interactions and coordination. The 

Perrigo/ Paddock Laboratories transaction demonstrates that Sandoz was not alone in pursuing an 

adjacent market takeover strategy in dermatology, and the two takeovers amplified its detrimental 

effects. According to the complaint, Perrigo and Sandoz repeatedly coordinated in other, formally 

separate markets, allocating major customers and maintaining supracompetitive prices for 

 

Adjacent Market Takeover strategy identified here: the transaction remains a clear example of adjacent market 

portfolio expansion designed to strengthen multimarket contact.  
125 Bloomfield, supra note 120, at 65. 
126 Complaint 2020, supra note 8, at ¶ 974. 
127 Complaint 2020, supra note 8, at ¶ 976. 
128 Complaint 2020, supra note 8, at ¶ 505. 
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Calcipotriene–Betamethasone ointment and Tacrolimus ointment, while jointly raising prices for 

Methazolamide tablets. 

4. Assessment of the U.S. Generic Drug Cartel 

The multistate complaints from 2019 and 2020 collectively illustrate how major U.S. 

generic drug manufacturers deployed adjacent market takeover strategies to expand overlapping 

portfolios, strengthen multimarket contact, and facilitate coordinated pricing and customer 

allocation. While the two complaints differ in scope and timing—the 2019 complaint covering a 

broad set of generic drugs and the 2020 complaint focusing specifically on dermatological 

products—the evidence from both demonstrates a consistent strategy of portfolio expansion and 

cross-market leverage. 

Stylized Fact I—Sector Concentration. Adjacent Market Takeover strategies 

significantly increased sector-level concentration within the U.S. generic drug industry, 

particularly in dermatology and other specialized product areas. Sandoz’s 2012 acquisition of 

Fougera, Perrigo’s 2011 acquisition of Paddock Laboratories, Teva’s 2016 acquisition of Actavis’s 

generics business, and G&W’s 2015 acquisition of Teva’s Sellerville facility all expanded the 

firms’ presence across dozens of overlapping markets. These acquisitions created dense networks 

of product overlaps, giving the firms repeated interactions with the same competitors across 

multiple markets. As a result, sector-level concentration increased even where individual product 

markets remained formally distinct. Quantitatively, Starc and Wollmann’s economic analysis of 

the alleged cartel finds abrupt price increases averaging roughly 40-50% on cartelized generics 

relative to non-cartel benchmarks and that elevated prices can persist even after the government 
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investigation begins, consistent with the idea that once coordination is established it may be 

sustained tacitly.129 

Stylized Fact II—Market Concentration. Despite increasing sectoral influence, Adjacent 

Market Takeovers did not substantially increase concentration within narrowly defined antitrust 

markets. Most acquisitions were adjacent rather than strictly horizontal: Sandoz’s Fougera deal 

expanded dermatology product lines while complementing existing injectables and pills; Perrigo’s 

Paddock acquisition strengthened its position in dermatology without creating dominant positions 

in single-product markets; Teva’s Actavis merger added extensive complementary lines, with only 

79 out of 16,000 products identified by the FTC as involving horizontal overlaps requiring 

divestiture. 

Stylized Fact III—Profit Margins. Adjacent Market Takeovers materially enhanced 

profitability in cartelized product portfolios. After acquiring Fougera, Sandoz’s U.S. sales grew 

from approximately $2.7 billion in 2012 to $3.7 billion in 2016, with record operating income 

directly attributed to the acquisition. Across both complaints, firms leveraged their expanded 

portfolios to manage cross-market interactions strategically, maintaining supracompetitive pricing 

and coordinating customer allocation. Notably, Starc and Wollmann find that supracompetitive 

prices persisted long after antitrust enforcement underscoring the importance of merger review in 

this setting.130 

Across both complaints, the structural effects of Adjacent Market Takeovers were 

magnified by the firms’ explicit management of cross-market interactions. Sandoz’s creation of a 

 

129 Starc & Wollmann, supra note 84, at 1402-03. 
130 Id. at 4. 
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database to track potential retaliation across products, combined with repeated interactions with 

competitors such as Actavis, Perrigo, Taro, and Glenmark, illustrates the systematic nature of 

multimarket contact enforcement. Teva and G&W similarly used acquisitions to expand 

overlapping portfolios, creating additional points of contact that increased the potential for 

coordinated pricing and customer allocation. By acquiring adjacent portfolios, these firms 

transformed their product lines into tools for cross-market discipline and supracompetitive profit 

maintenance. 

While some operational efficiencies may have arisen from scale or portfolio integration, 

the primary economic effect of these Adjacent Market Takeovers was anticompetitive. The 

expanded portfolios enabled tacit coordination, cross-market retaliation, and sustained price 

increases, rather than enhancing competition or innovation. Unlike the J&J case, where acquisitions 

primarily facilitated efficiency and innovation, the generic drug Adjacent Market Takeovers 

primarily reinforced structural advantages that enabled collusion. 

Adjacent Market Takeovers created dense overlapping portfolios among the leading cartel 

members. This network of overlapping products allowed firms to manage cross-market interactions 

strategically, limit competition, and maintain supracompetitive pricing. The combination of 

multiple Adjacent Market Takeovers—Sandoz/Fougera, Perrigo/Paddock, Teva/Actavis, 

G&W/Sellerville—amplified the ability to coordinate across markets, demonstrating that the 

strategic impact of Adjacent Market Takeovers is cumulative and interdependent. 

Overall, evidence from the 2019 and 2020 complaints indicates that Adjacent Market 

Takeover strategies increased sector-level concentration (Stylized Fact I), did not materially 

increase concentration in narrowly defined markets (Stylized Fact II), and generated significant 
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supracompetitive profits (Stylized Fact III). The structural effects of these acquisitions facilitated 

repeated multimarket contact and cross-market retaliation, amplifying coordinated conduct among 

cartel members. In contrast to procompetitive acquisition strategies like those of J&J, the U.S. 

generic drug Adjacent Market Takeovers primarily produced anticompetitive effects, showing how 

portfolio expansion across adjacent markets can magnify the potential for tacit collusion, consistent 

with multimarket contact theory. 

 

B. Case Study: Regeneron v. Amgen 

Amgen is a large, multinational biotechnology company headquartered in the United States 

and one of the world’s leading producers of biologic medicines. Since the early 2000s, Amgen has 

pursued an active acquisition strategy to expand its portfolio across multiple therapeutic areas. The 

case Regeneron v. Amgen provides a particularly instructive example of how such adjacent market 

takeovers can be used not merely to scale innovation, but to create portfolio-based leverage that 

reshapes competition across otherwise unrelated markets. Unlike the Johnson & Johnson case, 

where efficiency explanations may plausibly dominate, the evidence in Regeneron v. Amgen points 

more strongly toward anticompetitive effects arising from bundling enabled by prior acquisitions. 

 

1. Case Description 

This case illustrates how a portfolio assembled through adjacent-market acquisitions can 

later be deployed for exclusionary bundling. The conduct at issue—across market rebates that 

foreclosed a competitor—was made possible by Amgen’s prior acquisitions in adjacent therapeutic 

areas. 
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Bundled Rebates and Exclusionary Conduct 

The dispute arose from conduct beginning in 2020. At that time, Amgen held dominant 

positions with two blockbuster products used to treat inflammatory conditions. Enbrel generated 

approximately $5 billion in annual U.S. revenue and Otezla generated over $2 billion annually.131 

Together these products could not realistically be excluded by pharmacy benefit managers (PBMs) 

from their formularies. Amgen offered large rebates on these medicines to pharmacy benefit 

managers (PBMs), which act as intermediaries between drug manufacturers and health plans and 

largely determine which drugs patients can realistically access. 

 

However, Amgen conditioned these rebates. PBMs would receive the full rebates only if 

they granted Amgen’s cholesterol drug preferential—effectively exclusive—formulary status. If a 

PBM declined to do so, it risked losing rebates on Amgen’s blockbuster inflammatory-disease 

products, which would have imposed significant financial costs. 

 

Regeneron, which offered a competing cholesterol treatment, alleged that this structure left 

PBMs with no commercially viable alternative to accepting Amgen’s terms. Even if Regeneron’s 

product was clinically competitive, PBMs had strong incentives to limit access to it in order to 

preserve rebates on Amgen’s other products. In practical terms, the allegation was that Amgen told 

PBMs: if you want affordable access to our blockbuster drugs, you must disadvantage our rival in 

a completely different market. 

 

131 Press Release, Amgen Inc., Amgen Reports Fourth Quarter and Full Year 2020 Financial Results (Feb. 2, 2021), 

https://www.prnewswire.com/news-releases/amgen-reports-fourth-quarter-and-full-year-2020-financial-results-

301220622.html (reporting 2020 global sales of $4.996 billion for Enbrel and $2.195 billion for Otezla). 



 62 

 

A jury agreed with this assessment. In June 2025, it found that Amgen violated U.S. 

antitrust law by engaging in de facto exclusive dealing through cross-product bundled rebates. 

Although the contracts did not formally require exclusivity, the court concluded that Amgen’s 

conduct “substantially foreclosed” 132 Regeneron from the cholesterol-drug market, leaving PBMs 

“with no commercially viable option” 133 other than to accept Amgen’s preferred terms. 

 

From an antitrust perspective, this is a classic bundled discount theory of harm, as 

articulated by Elhauge and others. Discounts in a dominant market were conditioned on favorable 

treatment of a weaker product in a separate market. Regeneron could not replicate this strategy 

because it lacked comparable products outside the cholesterol space. Importantly, the bundled 

products were neither substitutes nor complements in consumption: they treated different 

conditions and were only linked by the identity of the buyer (PBMs). Under the framework 

developed earlier in this paper, the conduct therefore falls squarely into the category of 

conglomerate bundling across adjacent markets. 

 

Amgen’s Adjacent Market Takeover Strategy and Portfolio Expansion 

This conduct did not arise in isolation. It was enabled by Amgen’s long-running strategy of 

acquiring strong products in adjacent therapeutic areas. Between 2000 and 2026, Amgen acquired 

26 firms, steadily expanding its portfolio.134 Between 2009 and 2024, Amgen’s annual revenue 

 

132 Order Denying Motion for Summary Judgment at 1-2, Regeneron Pharm, Inc v. Amgen Inc, No. 22-697-JLH (D. 

Del. Apr. 10, 2025). 
133 Complaint at ¶ 97, Regeneron v. Amgen, No. 1:22-cv-00697-JLH (D. Del. 2022). 
134 Tracxn, List of Amgen’s Acquisitions, https://tracxn.com/d/acquisitions/acquisitions-by-amgen/__0KlKj-

tzx3G90us-3TyCewTmTdb321ZzOtGSsgi0VNM, (last visited Jan. 25, 2026). 
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more than doubled, growing from $14.6 billion to $33.4 billion in 2024.135 This illustrates the 

enormous financial success of Amgen’s chosen business strategy. 

 

Two acquisitions are particularly relevant. First, in 2002, Amgen acquired Immunex for 

roughly USD 16 billion.136 Immunex’s core asset was Enbrel, a blockbuster rheumatoid drug137 

that later became a central pillar of Amgen’s rebate strategy. Amgen offered large rebates on Enbrel 

to PBMs, but conditioned those rebates on preferential formulary treatment for other Amgen 

products. At the time of the acquisition, Immunex was essentially a single-product company, and 

the transaction was widely described as a strategic expansion into a neighboring therapeutic area.  

138 Although both firms sold drugs that treated inflammatory diseases, their products belonged to 

different drug classes and were treated as distinct antitrust markets.139 The U.S. Federal Trade 

Commission recognized this distinction and required only limited licensing remedies, rather than 

blocking the transaction. 

 

 

135 Zippia, Amgen Revenue, https://www.zippia.com/amgen-careers-719/revenue/, (last visited Jan. 25, 2026). 
136 Press Release, Fed. Trade Comm’n, Resolving Anticompetitive Concerns, FTC Clears $16 Billion Acquisition of 

Immunex Corp. by Amgen Inc (July 12, 2002), https://www.ftc.gov/news-events/news/press-

releases/2002/07/resolving-anticompetitive-concerns-ftc-clears-16-billion-acquisition-immunex-corp-amgen-inc. 
137 Liz Fletcher, Amgen’s big-ticket play for Immunex, 20 Nature Biotechnology 105 (2002), 

https://www.nature.com/articles/nbt0202-105. 
138 Press Release, Fed. Trade Comm’n, supra note 136. 
139 The Immunex acquisition can be classified as an adjacent market takeover because, prior to the transaction, 

Amgen’s arthritis portfolio consisted primarily of products in a different therapeutic class (IL-1 inhibitors), whereas 

Immunex’s flagship product belonged to the distinct TNF-inhibitor category. The U.S. Federal Trade Commission 

emphasized this distinction, noting that “Immunex, which makes Enbrel, and Johnson & Johnson Company, which 

makes Remicade, are the only companies with TNF inhibitors in the market.” Although Amgen was developing a TNF 

inhibitor of its own at the time, that product was still several years away from expected market entry. Accordingly, 

while both Amgen’s existing products and Immunex’s TNF inhibitor treated the same underlying condition, they were 

classified as belonging to separate antitrust product markets. Reflecting this assessment, the FTC permitted the 

acquisition subject only to a limited remedy, requiring Amgen to license certain TNF-inhibitor patent rights to a third 

party (Serono), rather than blocking the transaction outright. Press Release, Fed. Trade Comm’n, supra note 136.  
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Amgen itself described the deal as a way to diversify its product base140 and accelerate 

growth in adjacent therapeutic areas.141 In retrospect, the acquisition provided Amgen with 

precisely the kind of high-revenue product that later enabled it to exert leverage beyond its original 

markets. 

 

Second, more than a decade later, Amgen acquired another highly successful inflammatory-

disease medicine, called Otezla, that had been divested as part of a separate merger. 142 Amgen paid 

a record price for this asset, outbidding other potential acquirers. 143 According to the complaint, 

this product already enjoyed a dominant position before the acquisition144 and quickly became one 

of Amgen’s top-selling drugs. 

 

Crucially, after acquiring Otezla, Amgen integrated it into the same bundling strategy it had 

used with Enbrel. PBMs who wanted full rebates on both Enbrel and Otezla were required to grant 

preferential formulary status to Amgen’s cholesterol drug Repatha, which effectively foreclosed 

competitor firm Regeneron’s cholesterol drug Praluent from the market.145 Once again, Amgen had 

acquired a dominant product in an adjacent market and redeployed it as bargaining leverage to 

influence competition in a separate, unrelated market. 

 

 

140 Amgen Inc., Annual Report (Form 10-K), at 23 (2002), https://investors.amgen.com/static-files/eb55f72e-f3e5-

49c5-986d-fe3c1cc71d8e. 
141 Id. at 21. 
142 Press Release, Fed. Trade Comm’n, FTC Requires Bristol-Myers Squibb Company and Celgene Corporation to 

Divest Psoriasis Drug Otezla as a Condition of Acquisition (Nov. 15, 2019), https://www.ftc.gov/news-

events/news/press-releases/2019/11/ftc-requires-bristol-myers-squibb-company-celgene-corporation-divest-

psoriasis-drug-otezla-condition.  
143 Complaint, supra note 133, at 7. 
144 Id. at 53. 
145 Id. at 7. 
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Both acquisitions qualify as adjacent rather than horizontal. They involved different product 

classes and distinct antitrust markets, even when they addressed related disease areas. 146 

Regulatory documents and Amgen’s own statements repeatedly describe these products as 

“complementary” within Amgen’s portfolio147—language that strongly supports their 

classification as Adjacent Market Takeovers rather than simple horizontal expansions. 

 

2. Assessment of the Regeneron v. Amgen Case 

Amgen’s conduct in Regeneron v. Amgen closely aligns with the stylized facts identified 

earlier, but with markedly different competitive implications than in the Johnson & Johnson case. 

 

Stylized Fact I—Sector Concentration. Amgen’s acquisitions were concentrated within the 

broad biopharmaceutical sector, contributing to increased concentration at the sectoral level. By 

assembling a portfolio of high-revenue products across multiple therapeutic areas, Amgen 

expanded its aggregate footprint without relying on large horizontal mergers. 

 

Stylized Fact II—Market Concentration. As with many Adjacent Market Takeover 

strategies, Amgen’s acquisitions did not necessarily increase concentration within narrowly 

 

146 Press Release, Amgen Inc., Amgen Presents New Research on Otezla (Apremilast) at AAD 2024 (Mar.9,2024), 

https://www.amgen.com/newsroom/press-releases/2024/03/amgen-presents-new-research-on-otezla-apremilast-at-

aad-2024. 
147 Fed. Trade Comm’n, Analysis of Agreement Containing Consent Orders to Aid Public Comment, File No. 191-

0061, at 3, https://www.ftc.gov/system/files/documents/cases/bms-celgene_aac.pdf; Press Release, Amgen Inc., 

Amgen to Acquire Otezla for $13.4 Billion in Cash (Aug. 26,2019), https://www.amgen.com/newsroom/press-

releases/2019/08/amgen-to-acquire-otezla-for-134-billion-in-cash-or-approximately-112-billion-net-of-anticipated-

future-cash-tax-

benefits#:~:text=%22The%20acquisition%20of%20Otezla%20offers,driven%20by%20strong%20volume%20growt

h (noting that Amgen’s chairman and chief executive officer said that Otezla “fits squarely within our portfolio and 

complements our Enbrel and AMGEVITA brands”). 
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defined antitrust markets at the time of the transactions. The acquired products often belonged to 

distinct product classes, and many deals did not trigger prohibitive regulatory intervention. As a 

result, standard market-by-market concentration metrics would have underestimated the 

competitive significance of these transactions. 

 

Stylized Fact III—Profit Margins. Amgen’s strategy was highly profitable. The expansion 

of its product portfolio coincided with substantial growth in net income. However, unlike in the 

J&J case, the observed profitability is closely linked to conduct that a jury found to be exclusionary. 

 

Amgen can plausibly point to some procompetitive justifications. Acquisitions may allow 

products to scale more quickly, benefit from superior distribution and contracting capabilities, and 

generate efficiencies in development and commercialization. In isolation, each transaction could 

be framed as an efficiency-enhancing adjacent expansion. 

 

Nevertheless, the anticompetitive effects in this case are significantly stronger. 

 

Most importantly, the case demonstrates how adjacent market takeovers can be a necessary 

precondition for anticompetitive bundling. Without first acquiring dominant products in 

neighboring therapeutic areas, Amgen would not have been able to condition rebates in one market 

on exclusivity in another. The exclusionary conduct was therefore not merely a matter of aggressive 

contracting; it was structurally enabled by Amgen’s prior Adjacent Market Takeovers. 

 

Second, the bundled rebates operated as de facto exclusive dealing. Although PBMs were 

nominally free to cover competing products, the financial penalties associated with losing rebates 
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made meaningful choice unrealistic. This foreclosure mechanism does not depend on dominance 

in the targeted market itself, but on leverage imported from adjacent markets. 

 

Third, unlike efficiency-based accounts of portfolio expansion, the conduct in this case 

directly reduced competitive access for a rival without clear offsetting consumer benefits. The 

jury’s finding underscores that the strategy went beyond “competition on the merits” and instead 

relied on leveraging portfolio strength to disadvantage equally effective competitors. 

 

Overall, Regeneron v. Amgen illustrates the darker side of Adjacent Market Takeover 

strategies. While adjacent acquisitions may individually appear benign, their cumulative effect can 

be to create portfolio leverage that enables exclusionary bundling across unrelated markets. This 

case therefore provides strong support for closer scrutiny of Adjacent Market Takeovers, 

particularly where they facilitate cross-market strategies that would be infeasible through within-

market acquisitions alone. 

 

C. Case Study: Hospital Mergers in the U.S. 

The U.S. hospital sector has experienced substantial consolidation over recent decades and 

illustrates how adjacent market takeovers have historically been treated by antitrust authorities. In 

the short time span between 2010–2019, approximately 1,500 hospitals were targeted for merger 

or acquisition in the United States.148 For 2016, 90% of metropolitan statistical areas in the United 

 

148 Brent D. Fulton, Daniel R. Arnold, Jaime S. King, Alexandra D. Montague, Thomas L. Greaney & Richard M. 

Scheffler, The Rise of Cross-Market Hospital Systems and Their Market Power in the U.S., 41 Health Affs. 1652, 

1654-55 (2022). 
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States were highly concentrated for hospitals, as measured by the Herfindahl-Hirschman Index 

exceeding 2,500.149 Another research study shows that “in more than four or five metropolitan 

areas (82%), one or two health systems controlled more than seventy-five percent of the market.”150 

Further, the same study states that “about two thirds of hospitals (67%) are now part of a larger 

system.”151 These findings illustrate that the hospital sector is increasingly dominated by a small 

number of large health systems, leaving patients with few meaningful alternatives. For many years, 

U.S. enforcers generally did not challenge cross-market hospital mergers, viewing transactions 

between hospitals in different geographic or product markets as competitively benign because they 

did not increase concentration within any single market. 152 

 

In the following, I first describe the broader consolidation process in the hospital sector and 

its effects on prices. I then discuss the sector-specific theories of harm associated with adjacent 

market takeovers. Finally, I assess the relevance of hospital mergers for my research hypothesis—

namely, that adjacent market takeovers can help explain the stylized facts identified above and 

have the potential to generate significant consumer harm. 

 

 

149 Id. 
150 Jamie Godwin, Zachary Levinson & Tricia Neuman, One or Two Health Systems Controlled the Entire Market for 

Inpatient Hospital Care in Nearly Half of Metropolitan Areas in 2022, KFF (Oct. 1, 2024), https://www.kff.org/health-

costs/one-or-two-health-systems-controlled-the-entire-market-for-inpatient-hospital-care-in-nearly-half-of-

metropolitan-areas-in-2022/. 
151 Id. 
152 Jaime S. King, Alexandra D. Montague, Daniel R. Arnold & Thomas L. Greaney, Antitrust’s Healthcare 

Conundrum: Cross-Market Mergers and the Rise of System Power, 74 Hastings L.J. 1057, 1060 (2023).  
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1. Case Description 

Hospitals serve local patient markets, and under current enforcement practice, hospitals 

located approximately 45 miles or more apart are considered to operate in different geographic 

antitrust markets. Accordingly, a merger between two hospital operators with hospitals separated 

by 45 miles or more, would not produce any horizontal overlap and is under the current doctrine 

U.S. antitrust law doctrine, not expected to produce anti-competitive effects.153 

 

However, a growing body of recent empirical economic literature on hospital mergers finds 

price increases even when the merging hospitals do not overlap within the same geographic product 

market.154 This is not a marginal phenomenon: more than 50 percent of hospital mergers in the 

United States between 2009 and 2019 were cross-market transactions.155 Notably, price increases 

are significantly higher for acquisitions involving adjacent markets, suggesting that geographic 

adjacency can strengthen bargaining leverage even without traditional horizontal overlap.156 

 

Despite differences in modeling approaches, the economic studies consistently document 

post-merger price increases following cross-market hospital mergers. As economists Keith Brand 

and Ted Rosenbaum conclude, “it seems likely that hospital prices have increased following 

mergers that would not be flagged by widely used analytical methods for predicting harm.”157 

 

153 Matt Schmitt, Multimarket Contact in the Hospital Industry, 10 Am. Econ. J.: Econ. Pol’y 361 (2018); Matthew S. 

Lewis & Kevin E. Pflum, Hospital Systems and Bargaining Power: Evidence from Out-of-Market Acquisitions, 48 

RAND J. Econ. 579, 589 (2017). 
154 Schmitt, supra note 153; Lewis & Pflum, supra note 153, at 589; Leemore Dafny, Kate Ho & Robin S. Lee, The 

Price Effects of Cross-Market Mergers: Theory and Evidence from the Hospital Industry, 50 RAND J. Econ. 286 

(2019); Keith J. Brand & Ted Rosenbaum, A Review of the Economic Literature on Cross-Market Health Care 

Mergers, 82 Antitrust L. J. 533 (2019). 
155 Fulton et. al., supra note 148, at 1653.  
156 Dafny, Ho & Lee, supra note 154, at 286.  
157 Brand & Rosenbaum, supra note 154, at 548. 
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The following section discusses the sector-specific theories of harm to which this industry 

is particularly susceptible. The empirical literature identifies several theories of harm that may 

explain anticompetitive effects in the U.S. hospital sector. The first two are bundling or tying and 

multimarket contact, 158 each discussed in Sections II.B.2 and II.B.3. A third theory of harm is 

buyer power which is discussed in Section II.B.4.159 In addition, the hospital literature has advanced 

two related mechanisms—common customer effects and change in control—which are briefly 

discussed in the bargaining power section and may likewise lead to higher prices following cross-

market mergers. 160 Together, these mechanisms show why cross-market hospital consolidation—

a form of Adjacent Market Takeover—can raise prices and profits (Stylized Fact III) even when 

within-market concentration screens remain unchanged (Stylized Fact II), while aggregate sector 

concentration rises (Stylized Fact I). This is the conglomerate enforcement gap at the heart of the 

Conglomerate Power Puzzle. 

 

Bundling and Tying 

Although U.S. antitrust authorities have, in most cases, declined to challenge cross-market 

hospital mergers, their approach has been more interventionist with respect to tying. 161 The 

economic literature and legal precedents discussed in Section II.B.3 for other industries are also 

applied to tying arrangements in the hospital sector. While early U.S. case law treated tying 

arrangements as per se unlawful, modern jurisprudence evaluates tying under a “quasi per se” 

 

158 Schmitt, supra note 153. 
159 Lewis & Pflum, supra note 153; Dafny, Ho & Lee, supra note 154; Craig T. Peters, Bargaining Power and the 

Effects of Joint Negotiation: The Recapture Effect, Econ. Analysis Grp., Discussion Paper No.14-3. (2014).  
160 King, Montague, Arnold & Greaney, supra note 152, at 1082. 
161 Gregory S. Vistnes, Cross-Market Hospital Mergers: Assessing Likely Harm and Implications for Government 

Action, 86 Antitrust L. J. 243, 252-53 (2024). 
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framework that closely resembles a rule-of-reason analysis, under which potential anticompetitive 

effects are balanced against plausible efficiencies. 

 

A growing number of commentators have criticized this traditional framework as 

insufficient to address the harms associated with cross-market consolidation in hospital markets. 

In particular, they argue that Clayton Act § 7 should be used to block mergers that create the 

potential for tying, even in the absence of immediate tying conduct.162 At the same time, liability 

based solely on potential tying remains legally controversial and is not part of an established 

enforcement standard under U.S. antitrust law. 

 

In the hospital context, the principal tying concern arises when a hospital system conditions 

access to one hospital on agreement to contract with other hospitals within the same system. This 

practice may culminate in all-or-nothing contracting, whereby insurers or managed care 

organizations (MCOs) are required to include all hospitals operated by the system in their provider 

networks because excluding even a single flagship hospital would render the network commercially 

unattractive.163 

 

Unlike common customer effects or change in control—where price effects arise from 

altered bargaining positions or ownership incentives164—tying raises prices primarily by 

disadvantaging rival hospitals and foreclosing effective competition. Hospital systems may thereby 

demand higher reimbursement rates from insurers and large employers that are common customers 

 

162 King, Montague, Arnold & Greaney, supra note 152, at 1092. 
163 Fulton et al., supra note 148, at 1653. 
164 Vistnes, supra note 161, at 265. 
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across multiple geographic hospital markets.165 Traditional tying theories predict that such price 

increases are most likely to be observed at the “tied” hospitals, which lack significant standalone 

market power, rather than at the already dominant “tying” hospitals.166 

 

Of particular relevance to this Article, tying arrangements typically face few geographic 

constraints. Even hospitals located in distant markets may be bundled together if the same payer 

operates in both areas. This feature underscores the inherently cross-market nature of tying and its 

close relationship to adjacent market consolidation.167 

 

Multimarket Contact  

As discussed in Section II.B.2, multimarket contact is traditionally analyzed as part of a 

coordinated-effects assessment. Because multimarket contact is closely associated with tacit 

collusion, courts have generally treated it as a secondary “plus factor” rather than as a standalone 

theory of harm. This doctrinal treatment also characterizes multimarket contact analysis in the 

hospital sector. 

Empirical work by Schmitt (2018) provides strong evidence that multimarket contact can 

generate anticompetitive price effects in hospital markets.168 Multi-hospital systems encounter one 

another across numerous geographically distinct hospital markets, each of which constitutes a 

separate antitrust market. 

 

165 Fulton et al., supra note 148, at 1653. 
166 Vistnes, supra note 161, at 286. 
167 Id. 
168 Schmitt, supra note 153, at 363. 
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The underlying mechanism is standard multimarket contact. When hospital systems 

repeatedly face each other in multiple markets, they may compete less aggressively in each 

individual market because deviations in one market can be punished through retaliatory conduct in 

others—a phenomenon often described as mutual forbearance. 169 Schmitt illustrates this dynamic 

with a simple two-market example: Hospital systems A and B already compete in Market 1, while 

only A operates in Market 2. When B acquires a hospital in Market 2, the two systems now meet 

in both markets, increasing multimarket contact170 and creating incentives to soften competition, 

even though the merger does not create a horizontal overlap in either market. 171 

A key contribution of Schmitt’s study, particularly relevant for the present analysis of 

adjacent market takeover strategies, is its identification strategy.  172 To minimize confounding 

merger-integration effects, 173 Schmitt focuses on price changes in the markets where no ownership 

change occurs. By examining price increases in Market 1- where neither hospital is acquired—he 

isolates the effect of multimarket contact rather than managerial changes, renegotiated contracts, 

or other merger-specific integration effects. 174 

Using this approach, Schmitt finds economically significant price increases of 

approximately 6 to 7 percent following what he terms “out-of-market” acquisitions—transactions 

that correspond closely to what I describe as across-market or adjacent market takeovers.175 

Importantly, Schmitt notes that these mergers are associated with only limited changes in within-

 

169 Id. 
170 Schmitt, supra note 153, at 362–363. 
171 Id. at 363. 
172 Id. at 362. 
173 Id. 
174 Id. 
175 Id. at 363. 
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market concentration,176 a result that aligns closely with the stylized facts developed above: 

concentration within narrowly defined antitrust markets remains largely stable, while aggregate 

concentration and profits increase. Although Schmitt lacks direct evidence on the precise 

bargaining mechanics between hospitals and insurers—due to the confidentiality of negotiation 

data177—his findings strongly support the view that multimarket contact can operate as a powerful 

cross-market coordination mechanism. 

 

Bargaining Power 

Bargaining power, a subcategory of buyer power discussed in Section II.B.4, has 

increasingly been identified as a central theory of harm in hospital merger analysis. Recent 

economic work has extended traditional bargaining models to account for cross-market 

dependencies, giving rise to the concepts of common linked employer effects and change in control. 

While neither theory is yet firmly embedded in U.S. case law, common linked employer fits more 

naturally within established bargaining frameworks, whereas change in control presents greater 

doctrinal challenges.178 

 

The core concern in this literature is the relative bargaining position between hospitals and 

managed care organizations (MCOs), which negotiate reimbursement rates on behalf of insurers 

and large employers. When hospital systems merge, their post-merger bargaining position may 

improve because MCOs find it increasingly difficult to assemble attractive provider networks 

 

176 Id. at 363. 
177 Id. at 385. 
178 Vistnes, supra note 161, at 266. 
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without including the merged hospitals.179 This logic is well established for mergers between 

substitutable hospitals within the same market. 

 

Lewis and Pflum extend this analysis to cross-market mergers, providing what they 

describe as the first direct empirical evidence of cross-market dependencies in hospital 

competition.180 They caution that their findings should serve as a “warning sign to researchers and 

policymakers” who have traditionally focused almost exclusively on within-market mergers.181 

Their results show that prices increase following cross-market hospital mergers even when the 

acquired hospitals are located in geographically distinct markets.182 The authors attribute these 

effects, cautiously, to increases in hospitals’ bargaining power vis-à-vis MCOs,183 as mergers 

worsen the MCOs’ outside options.184 

 

Empirically, Lewis and Pflum find that hospitals acquired by out-of-market systems 

experience post-acquisition price increases of approximately 17 percent. 185 Dafny, Ho, and Lee 

(2019) further show that such price effects are more likely and more pronounced when merging 

hospitals operate in adjacent, though non-overlapping, markets. 186 These findings reinforce the 

relevance of Adjacent Market Takeovers: adjacency increases bargaining leverage even in the 

absence of direct competition. 

 

 

179 Lewis & Pflum, supra note 153, at 1–2. 
180 Id. at 4. 
181 Id. 
182 Id. 
183 Id. at 5. 
184 Id. at 4. 
185 Id. at 3. 
186 Dafny, Ho & Lee, supra note 154, at 315. 
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Finally, newer theories such as change in control posit that price increases may arise 

because new owners pursue different objectives than prior owners, 187 independent of changes in 

market structure or bargaining leverage. Unlike bundling, tying, or common linked employer based 

bargaining theories, change in control does not require pre-existing market power in any market. 

188 This feature complicates antitrust enforcement. While bundling, tying, and bargaining-based 

theories can be evaluated under traditional U.S. antitrust doctrine, change in control price effects 

are more difficult to address because they arise from strategic reorientation rather than from 

reduced competition.189 

 

2. Assessment of Hospital Mergers in the U.S. 

The evolution of hospital mergers in the United States—particularly the long-standing 

tolerance of cross-market consolidation—fits closely with the stylized facts identified earlier. The 

hospital sector provides a paradigmatic setting in which adjacent market takeovers have reshaped 

industry structure, market outcomes, and enforcement doctrine without triggering traditional 

antitrust screens focused on within-market concentration. 

 

Stylized Fact I—Sector Concentration. Hospital consolidation in the United States has been 

pronounced at the sectoral level. Over the past several decades, hospitals have increasingly been 

organized into large, multi-hospital systems operating across numerous local markets. Empirical 

studies document that approximately 95 percent of U.S. metropolitan areas are now characterized 

 

187 Vistnes, supra note 161, at 265. 
188 Id. 
189 Id. at 254.  
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by highly concentrated hospital markets. More importantly for present purposes, consolidation has 

occurred not only within individual local markets, but also across markets through the formation 

of geographically dispersed hospital systems. This pattern is consistent with an Adjacent Market 

Takeover-driven expansion strategy.  

 

Stylized Fact II—Market Concentration. Hospital markets are not driven solely by Adjacent 

Market Takeover effects; within-market concentration has also increased, so hospitals are not a 

pure illustration of the Conglomerate Power Puzzle. But a substantial share of hospital mergers 

(more than 50% between 2009–2019) involved no horizontal overlap, and the empirical literature 

consistently finds price increases for these cross-market acquisitions. Hospitals serve primarily 

local patient populations, and under prevailing enforcement practice, facilities located roughly 45 

miles or more apart are generally treated as operating in distinct geographic markets. Mergers 

between such hospitals therefore do not generate horizontal overlaps and have historically been 

presumed unlikely to threaten competition. 

 

Stylized Fact III—Prices and Profitability. Despite the absence of significant changes in 

within-market concentration, a growing empirical literature finds that hospital prices have 

increased following cross-market mergers. More than 50 percent of U.S. hospital mergers between 

2009 and 2019 were cross-market transactions, and multiple studies establish that cross-market 

mergers cause hospital prices to rise. 

 

These findings raise the familiar question whether higher prices and profitability reflect 

procompetitive efficiencies or the exercise of market power through mechanisms not captured by 

traditional concentration metrics. Hospital systems argue that cross-market expansion generates 
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efficiencies, including economies of scale and scope, improved care coordination, shared 

administrative infrastructure, and cost savings that may benefit consumers. 

 

Some might argue that post-merger price increases reflect efficiencies—most plausibly due 

to quality improvements—rather than market power. But the empirical evidence suggests that this 

type of explanation is incomplete. Studies consistently find higher negotiated prices with insurers 

even in markets unaffected by ownership changes. As Brand and Rosenbaum observe, “it seems 

likely that hospital prices have increased following mergers that would not be flagged by widely 

used analytical methods for predicting harm.” These results point to anticompetitive mechanisms 

associated with adjacent market takeovers rather than efficiency-driven effects. 

 

The literature identifies several such mechanisms. Bundling and tying, including all-or-

nothing contracting, enable systems to leverage must-have hospitals to extract higher prices across 

their portfolios. Multimarket contact allows hospital systems to soften competition across local 

markets through mutual forbearance, leading to higher prices even in the absence of horizontal 

overlap. Enhanced bargaining power further weakens insurers outside options, as documented by 

Lewis and Pflum and by Dafny, Ho, and Lee, who find substantial price increases following out-

of-market and adjacent-market acquisitions. Newer theories such as common customer effects and 

change in control likewise suggest that cross-market consolidation can raise prices through altered 

incentives and ownership objectives. 

 

Overall, hospital mergers illustrate how adjacent market takeovers can explain the stylized 

facts developed in this Article. Sector-wide concentration has increased through cross-market 

expansion, while concentration within individual antitrust markets has often remained stable. At 
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the same time, prices and profitability have risen, driven by cross-market mechanisms rather than 

traditional horizontal dominance. The hospital sector thus provides a cautionary case study of how 

Adjacent Market Takeover-driven consolidation can generate significant consumer harm while 

escaping scrutiny under conventional merger analysis. 

D. Case Study: Johnson & Johnson  

 

Johnson & Johnson (J&J) is used here as an ambiguity case: it illustrates how serial 

adjacent-market acquisitions can expand a firm’s footprint across a broad sector and coincide with 

rising profits while rarely producing a large within-market concentration difference. The evidence 

is consistent with efficiency-driven rationales, but it also shows why market-by-market merger 

screens can miss portfolio building strategies that may enable competitive harm in other settings. 

 

Johnson & Johnson is a diversified, multinational healthcare company headquartered in the 

United States and one of the world’s largest players in pharmaceuticals, medical devices, and 

consumer health products. Founded in 1886, J&J has evolved into a global healthcare conglomerate 

with operations in over 60 countries and a portfolio encompassing treatments for chronic and acute 

diseases, advanced medical technologies, and widely recognized consumer brands. The following 

section summarizes J&J’s growth strategy from 2000 to the present, drawing on a comprehensive 

review of press articles, financial reports, and corporate statements. This Article selected Johnson 

& Johnson as a case study because empirical evidence by Benkard, Yurukoglu and Zhang shows 
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they are among the top 10 brand owners worldwide, consistent with sustained expansion over 

time.190 

 

1. Case Description 

Strategy of Acquiring Small- and Medium-Sized Companies 

In 2022, J&J’s CEO Joaquín Duato articulated a vision for an “aggressive” merger and 

acquisition (M&A) strategy, emphasizing a sequence of small and medium-sized deals rather than 

large-scale mergers.191 While this strategy was initially implemented under Duato’s leadership in 

the pharmaceutical division, it has been extended across J&J’s three core business segments—

pharmaceuticals, medical devices, and consumer health—often through so-called tuck-in 

acquisitions. 

Tuck-in acquisitions involve a larger company fully absorbing a smaller firm, integrating 

its management, technology, IT systems, distribution infrastructure, and other operational 

functions. The larger company acts as a platform that provides management expertise and 

resources, enabling cross-firm technology transfer, access to capital, and complementary 

capabilities, while allowing decentralized marketing and operational strategies to persist. 

As shown by public deal databases, J&J pursued a decades long strategy of portfolio 

expansion through the acquisitions of dozens of firms including small- and medium-sized firms 

 

190 C. Lanier Benkard, Ali Yurukoglu & Anthony Lee Zhang, Concentration in Product Markets, Nat’l Bureau of 

Econ. Rsch., Working Paper No. 28745, at 13 tbls. 2–3 (April 2021, rev. September 2023) (forthcoming Am. Econ. J.: 

Microecon.). 
191 Ricky Zipp & Elise Reuter, What does a more aggressive M&A approach mean for J&J’s devices unit?, MedTech 

Dive (Feb. 22,2022), https://www.medtechdive.com/news/JnJ-mergers-acquisitions-medical-devices/619073/.  
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that complemented its three core segments.192 This likely understates the total number of 

acquisitions because those databases do not systematically capture all smaller acquisitions, asset 

purchases, and other non-reportable transactions. Data from BTIG, a global financial services firm 

that provides M&A advisory services, confirms the continuation of this strategy from 2010 

onward.193 Rather than pursuing a few mega-deals, J&J systematically assembled complementary 

capabilities across interventional, orthopedic, surgical, and vision-related fields. These capabilities 

were subsequently coordinated through shared contracting platforms, logistics, training programs, 

and service networks. A life sciences partner at Ernst & Young explained that “what clearly works 

… [are] tuck-in acquisitions where they can really leverage their infrastructure,” which have 

“played very, very well into the growth equation.” 194 

Decentralization part of the strategy 

Another key aspect of J&J’s growth strategy through the acquisition of small- and medium-

sized companies is its emphasis on decentralization. From its early history, J&J has structured the 

firm around a decentralized model, which continues to guide its operations.195 Former CEO 

William Weldon (2002–2012) described J&J as “probably the reference company for being 

decentralized.”196 During his tenure, Weldon oversaw more than 200 subsidiaries spanning the 

company’s three core business segments. Each subsidiary operates with a high degree of autonomy, 

managed by its own president and board of directors. At the same time, J&J’s Credo, which outlines 

 

192 Tracxn, Acquisitions by Johnson & Johnson, (last updated Jan.1, 2026), 

https://tracxn.com/d/acquisitions/acquisitions-by-johnson-

johnson/__QQnOvfmDr7cMNF7rAf5SOqW8gO3RJj2wEk4fcibAPFs. 
193 Id. 
194 Id. 
195 Erik Snowberg, Trevor Fetter & Amy W. Schulman, The Business of Pain: Johnson & Johnson and the Promise of 

Opioids, at 5 (Harv. Bus. Sch. Case Study, Dec. 16,2019). 
196 Johnson & Johnson CEO William Weldon: leadership in a Decentralized Company, Knowledge at Wharton Podcast 

(June 25,2008), https://knowledge.wharton.upenn.edu/podcast/knowledge-at-wharton-podcast/johnson-johnson-ceo-

william-weldon-leadership-in-a-decentralized-company/. 
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the company’s core values and strategic principles, ensures that all subsidiaries adhere to a common 

management philosophy and organizational ethos. This structure allows J&J to leverage the 

collective strength of its portfolio while enabling subsidiaries to operate independently in adjacent 

antitrust markets. 

 

Scaling Up Capabilities, Technology, and Capital Access 

J&J identifies several key strengths that emerge from the breadth of its product portfolio. 

First, the company’s partnerships across multiple healthcare fields and geographies allow it to 

“identify and rapidly capitalize on the most attractive business opportunities emerging in human 

health.” 197 When the firm identifies an “emerging opportunity, our breadth enables us to quickly 

deploy the necessary resources to develop it.” 198 

J&J emphasizes that its breadth facilitates both the “strategic transfer of knowledge” and 

the deployment of capabilities across business platforms and segments.199 The company notes that 

its growth strategy enables entry into adjacent markets: “Breakthrough innovation in new or 

adjacent markets is enabled by careful integration of multiple technologies. Our people are 

accustomed to working within and across our business segments to incorporate technological 

breakthroughs that achieve important innovations for customers. It’s like having access to the 

know-how, proprietary information, and technology resources of many companies, but all within 

our own corporation.”200 This structure allows J&J “for strategic transfer of knowledge, new 

 

197 Johnson & Johnson, Annual Report 2006, at 4, 

https://www.annualreports.co.uk/HostedData/AnnualReportArchive/j/NYSE_JNJ_2006.pdf. 
198 Id. 
199 Id. 
200 Id. 
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technology, talent and capabilities internally across business platforms and across business 

segments.”201 

This rapid deployment of resources is supported by J&J’s superior access to financial 

markets, which allows the company to fund acquisitions of highly innovative firms. Industry 

experts highlighted that J&J’s $32 billion in cash and marketable securities at the end of 2021 

provided significant flexibility to sustain its acquisition strategy, even as competitors faced 

financial constraints.202 J&J itself states that a principal strength of its firm is to combine a 

decentralized approach with the “investment capital of a Fortune 50 company.”203 

Profitability 

The financial success of this strategy is documented in Johnson & Johnson’s annual 

financial reports. As the 2006 report notes, the breadth of the company’s product portfolio “helped 

to sustain consistently superior performance for Johnson & Johnson shareholders through the 

years.”204 Between 2005 and 2025, J&J’s annual revenue grew from $47.35 billion to $94.19 

billion, which means that its revenue figures doubled over this time.205 The company achieved 

consistent year over year growth in most years, demonstrating the significant financial success of 

their chosen business model over an extensive time period.206 One additional reason for this 

sustained performance is that downturns in one healthcare segment can be offset by profits in other 

 

201 Id. 
202 Zipp & Reuter, supra note 191. 
203 Johnson & Johnson, Annual Report 2006, at 4 (2006), 

https://www.annualreports.co.uk/HostedData/AnnualReportArchive/j/NYSE_JNJ_2006.pdf. 
204 Johnson & Johnson, supra note 197, at 3. 
205 Stock Analysis, Johnson & Johnson Revenue, https://stockanalysis.com/stocks/jnj/revenue/ (last visited Jan. 25, 

2026). 
206 Id. 
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segments. 207 In other words, the company’s large and diversified portfolio serves as an effective 

risk-management mechanism. Deal databases show that J&J has enlarged its firm portfolio by a 

substantial number of acquisitions with about 57 recorded acquisitions over the last two decades.208 

Roughly 90% of these deals can be considered as smaller “tuck-in” deals valued under $1 billion.209 

Tim Schmid, Johnson & Johnson’s Executive Vice President, stated at the TD Cowen 45th Annual 

Health Care Conference on March 4, 2025, as part of Johnson & Johnson’s M&A screening, the 

company asks whether a target is “adjacent to where we are today.”210 

 

2. Assessment of Johnson & Johnson’s Acquisition Strategy 

Johnson & Johnson’s acquisition strategy—particularly its emphasis on adjacent market 

takeovers—fits closely with the stylized facts identified earlier. 

 

Stylized Fact I—Sector Concentration. J&J’s acquisition activity has been concentrated 

within its three core segments: pharmaceuticals, medical devices, and consumer health. As a result, 

its strategy plausibly contributes to rising concentration at the sectoral level, as documented by De 

Loecker et al. (2020). By expanding its footprint across multiple adjacent product areas within 

these broad sectors, J&J can increase sector concentration at the macro-level through ownership 

 

207 Johnson & Johnson, supra note 203, at 3–4. 
208TRACXN, List of 57 Acquisitions by Johnson & Johnson (Jan. 2026), https://tracxn.com/d/acquisitions/acquisitions-

by-johnson-johnson/__QQnOvfmDr7cMNF7rAf5SOqW8gO3RJj2wEk4fcibAPFs#list-of-acquisitions. 
209 Sherrie Trigg, Inside OEM: Johnson & Johnson MedTech, MED. Design Briefs (Nov. 11, 2024), 

https://www.medicaldesignbriefs.com/component/content/article/51982-inside-the-oem-johnson-johnson-medtech. 
210 Johnson & Johnson at TD Cowen Healthcare Conference, Refinitiv StreetEvents Edited Transcript, at 6 (Mar. 4, 

2025), https://s203.q4cdn.com/636242992/files/doc_downloads/2025/JNJ-USQ_Transcript_2025-03-04-Final.pdf. 
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aggregation, even when individual transactions involve little or no horizontal overlap and therefore 

do not materially change within-market concentration at the micro-level. 

 

Stylized Fact II—Market Concentration. By contrast, J&J’s Adjacent Market Takeover 

strategy has not primarily involved acquiring large, direct competitors in narrowly defined antitrust 

markets with the aim of obtaining dominant positions in specific product or geographic markets. 

Most transactions targeted small-and medium-sized firms—roughly 90% were valued under 

$1billion—rather than large horizontal acquisitions of direct competitors. Consequently, J&J’s 

strategy is unlikely to have directly increased concentration in narrowly defined antitrust markets. 

This observation is consistent with empirical findings that concentration within properly delineated 

antitrust markets has remained stable or increased only modestly. 

 

Stylized Fact III—Profit Margins. J&J’s Adjacent Market Takeover strategy has been 

highly profitable. As documented in the firm’s financial reports, these acquisitions contributed to 

sustained high profitability and robust growth over time. This raises the central question of whether 

such profitability reflects procompetitive efficiency gains or the exercise of market power with 

potential anticompetitive effects. 

A central procompetitive feature of J&J’s strategy is its ability to integrate the management, 

technology, IT systems, distribution networks, and operational capabilities of acquired firms. 

Acting as a platform, J&J provides access to capital, managerial expertise, and complementary 

assets, while preserving decentralized decision-making at the subsidiary level. This organizational 

model allows acquired firms to scale rapidly without losing the innovative capacity that often 

characterizes smaller enterprises. 
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This strategy closely aligns with the framework advanced by Shapiro and Yurukoglu 

(2024), who argue that rising markups frequently reflect “competition in action.” In their account, 

more efficient firms—particularly those capable of scaling technologies and organizational 

processes—outperform less efficient rivals. Higher markups in such settings are not inherently 

anticompetitive, especially when they coincide with falling quality-adjusted or cost-adjusted 

prices. Applied to J&J, its acquisition strategy appears to facilitate efficiency gains, faster diffusion 

of innovation, and improved product offerings, all of which are consistent with consumer welfare. 

J&J’s decentralized operating model is relevant here mainly because it helps the company 

absorb many tuck-in acquisitions across adjacent product areas without creating a single, obvious 

horizontal overlap that reliably triggers merger scrutiny. Decentralized day-to day decision making 

does not automatically imply an absence of strategic coordination. Rather, it is consistent with a 

platform structure in which finance, governance, and portfolio strategy are centralized while 

product lines retain operational autonomy. For purposes of this Article, the point is that this 

organizational form can support serial adjacent-market expansion without, on this record, 

establishing any particular coordinated effects or exclusionary conduct pattern.  

Nevertheless, certain aspects of J&J’s acquisition strategy raise potential antitrust concerns, 

which may require a more careful assessment. 

 

The public record reviewed here does not establish clear anticompetitive effects from J&J’s 

adjacent-market acquisition strategy. J&J’s scale and ability to fund acquisitions may provide 

competitive advantages, but those advantages are not, by themselves, a theory of harm. Whether 

they translate into higher prices or foreclosure depends on how the portfolio is deployed in 

contracting and market interaction. For present purposes, J&J therefore serves primarily as a 
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diagnostic example of how serial adjacent acquisitions can expand portfolio breadth and 

profitability while often avoiding within-market concentration triggers rather than a definitive 

effects case. 

 

Johnson & Johnson illustrates the Article’s diagnostic point. A firm can expand through 

serial adjacent market acquisitions, increase growth at the macro-level, and achieve sustained 

profitability without producing large within-market concentration differences that reliably trigger 

merger scrutiny. At the same time, this record does not establish clear anticompetitive effects from 

J&J’s portfolio growth. The J&J example therefore motivates the Article’s more modest 

enforcement claim. Merger review should be better equipped to detect portfolio-building early and 

then distinguish efficiency-driven growth from the subset of cases where portfolio growth is later 

deployed for foreclosure or coordination, which is illustrated more clearly in my other described 

case studies. 

IV. Normative Takeaways 

A. What Do the Stylized Facts and Case Studies Tell Us? 

The starting point of this Article was the tension between three stylized facts: (i) increasing 

concentration at the sector-level, (ii) largely stable concentration within narrowly defined antitrust 

markets, and (iii) rising profit margins. The conceptual framework in Section II.A.2 showed that 

adjacent market takeovers are consistent with this pattern: cross-market mergers can raise 

sector-level concentration without triggering changes in market-level HHIs, and are therefore 

largely invisible to standard merger screens. This is the heart of the Conglomerate Power Puzzle 

because Adjacent Market Takeovers can drive the macro-micro divergence.  
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The case studies from the pharmaceutical, health and hospital sectors in Part III illustrate 

how this plays out in practice. The U.S. generic drug cartel and the Regeneron v. Amgen case 

highlight how similar Adjacent Market Takeover-based portfolio structures can be used to 

implement anticompetitive strategies: multimarket contact and cross-market retaliation (generic 

drug cartel), and bundled rebates / de facto exclusive dealing (Regeneron v. Amgen). The hospital 

merger evidence shows that cross-market consolidation can raise prices even where the merging 

hospitals do not overlap in the same geographic market, through mechanisms such as tying, 

multimarket contact and enhanced bargaining power. By contrast, Johnson & Johnson’s Adjacent 

Market Takeover strategy shows the ambiguity of Adjacent Market Takeovers. The company’s 

serial small and medium-sized acquisitions can be framed as efficiency and innovation driven 

portfolio building, but the inference is not automatic and cannot be assumed from portfolio 

expansion alone.  

 

Taken together, these case studies suggest three general lessons. Those lessons are not 

healthcare-specific: they describe when adjacent market growth becomes cross-market leverage, a 

dynamic that also appears in digital markets. 

 

First, Adjacent Market Takeovers are not a marginal phenomenon and plausibly 

explanatory of the Conglomerate Power Puzzle. Serial adjacent acquisitions can materially expand 

a firm’s footprint across a sector and help explain how aggregate concentration at the macro-level 

and profits rise even when market-by-market concentration screens remain comparatively stable. 
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Second, the case studies identify the circumstances under which Adjacent Market 

Takeovers are most likely to generate competitive harm and that these cross-market dimensions 

are largely invisible to current market-by-market merger frameworks. Standard market-by-market 

HHI screens, focusing on unilateral effects and within-market coordinated effects, will often not 

flag the very transactions that matter for building conglomerate market power. The problematic 

pattern is one in which adjacent acquisitions strengthen a portfolio that can be used as bargaining 

leverage or retaliation across markets, making foreclosure of softened competition plausible even 

when within-market deltas remain relatively small. Regeneron v. Amgen, the generic drug cartels 

and the cross-market consolidation in the U.S. hospital market illustrate this leverage building 

pattern through different channels (Multimarket contact, buyer and bargaining power, bundling and 

tying). 

 

Third, some Adjacent Market Takeovers may generate merger-specific efficiencies, but the 

case studies underscore that an “efficiencies label” cannot be assumed from portfolio expansion 

alone. Johnson & Johnson is the best example in this set of chosen case studies for efficiency-

driven rationales, but the same portfolio structures also create precisely the conditions under which 

the theories of harm developed in Sections II.B.2-II.B.4—tying / bundling and exclusive dealing, 

multimarket contact, and buyer power—become more likely and more powerful. 

 

But what distinguishes the harmful Adjacent Market Takeovers in these case studies from 

potentially benign portfolio expansion? The case studies reveal a unifying distinction between 

Adjacent Market Takeovers that are more versus less concerning for Antitrust enforcement. The 

key question is whether an Adjacent Market Takeover creates a credible instrument of cross-market 

discipline, meaning a way to influence outcomes in Market B by threatening consequences in 
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Market A. Across the case studies, that instrument appears when three conditions come together: 

first, an anchor, such as a must have product or facility that the counterparty cannot realistically 

drop; second, a linkage, meaning common customers or intermediaries who negotiate across 

products or locations; and third, enforceability, meaning a contracting architecture or market 

structure that makes conditionality or retaliation credible. 

 

Regeneron v. Amgen illustrates the conditionality pathway. The anchor consisted of must 

have inflammatory drugs, the linkage was that PBMs negotiate across product lines, and 

enforceability came from portfolio rebate and all or nothing style terms that made the penalty from 

losing rebates immediate and costly. Amgen had a documented history of using such leverage, and 

the acquired products filled gaps in its portfolio, strengthening the bundle’s attractiveness. The 

generic drug cartels illustrate the retaliation pathway. Here, the anchor is not a single product but 

thick overlap across many products, the linkage is repeated interaction across those products. 

Enforceability is supported by observability, documented awareness of the multimarket dynamic—

including an internal “competition database” to assess the credibility of retaliation where 

vulnerabilities are asymmetric and communications urging colluding firms to “play nice in the 

sandbox”. The hospital evidence illustrates the bargaining pathway. The anchor is the presence of 

must have facilities in at least some locations, the linkage is that insurers and managed care 

organizations negotiate across large hospital systems, and enforceability comes from limited 

alternatives and bargaining that occurs at the portfolio level rather than hospital by hospital. We 

should be less concerned when the Adjacent Market Takeover pattern is largely defined by the 

absence of one or more of the three conditions. Some portfolio expansions do not create a credible 

cross-market discipline tool because the acquirer lacks a true must have anchor, because customers 

do not negotiate across the relevant products or location in a way that allows linking, or because 



 91 

the institutional setting makes conditionality and retaliation hard to implement. But even in those 

cases, as described above, a problem may arise simply due to the existing broad portfolio of the 

parties involved. Johnson & Johnson is the closest candidate in this set of case studies for a more 

benign pattern, not because adjacent acquisitions are presumptively pro-competitive, but because 

the case study does not turn on evidence that acquisitions created an anchor, linkage, and 

enforceability structure that was later used to discipline rivals across markets. 

 

A natural reaction is that bundling, multimarket contact, and bargaining power are relatively 

familiar theories of harm that merger analysis already recognizes as described in Sections II.B.2-

II.B.4. The case studies suggest the problem is not necessarily the absence of doctrine, but the 

absence of consistent diagnostic focus when a transaction produces no within-market overlap. 

Market-by-market screening tends to center in within-market deltas, even though the relevant 

question in Adjacent Market Takeover settings is whether the acquisition strengthens the anchor, 

linkage and enforceability conditions that make cross-market discipline feasible and profitable. The 

following list of bullet points summarizes the observable “Adjacent Market Takeover” specific 

markers that recur across the more concerning pattern and should be treated as “red flags” by 

enforcement authorities. 

 

• The acquirer already controls one or more must-have products or facilities for key 

intermediaries or buyers (e.g., dominant biologics for PBMs, flagship hospitals for MCOs). 

• The acquirer and target’s products are not substitutes but are routinely purchased or 

negotiated together by the same set of customers (narrow or broad conglomerate 

relationship in the sense of Section II.B.1). 
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• The acquirer’s contracting model is conducive to cross-product conditionality, for example 

through portfolio rebates, bundle discounts, or all-or-nothing contracting. 

• Evidence (documents, prior contracts) that the acquirer has previously used cross-product 

leverage (as in Regeneron v. Amgen, or Sandoz/Fougera in the generic cartel case). 

• The transaction significantly increases multimarket contact with at least one major rival, 

creating new overlaps across multiple product or geographic markets (as in the hospital 

mergers). 

• The acquisition materially strengthens the buyer-side bargaining position of the acquirer in 

input markets that are relevant to multiple downstream markets (e.g., labor, distribution, 

key inputs). 

• The acquirer has a pattern of serial adjacent acquisitions in the sector that cumulatively 

builds portfolio breadth and cross-market leverage, even if each individual acquisition does 

not trigger conventional market share thresholds. 

 

The remainder of this section discusses how merger control could better reflect these 

insights, with a focus on the U.S. but with references to European and German practice where 

useful. 

 

B. Current Enforcement Practice 

Current U.S. merger enforcement operates on a market-by-market basis. For those 

purposes, market definition determines what product is counted as “inside the market” and what 

product is excluded as “outside the market” by specifying, which competitive constraints are 

considered to discipline a firm's conduct. The U.S. Merger Guidelines have long used HHI levels 
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and HHI delta thresholds as screens.211 If the values for a specific transaction are above the critical 

thresholds, this can create a structural presumption of illegality.212 In other words, the merger is 

presumed to be problematic because it materially increases concentration within the defined 

market.213 But many cross-market acquisitions produce little or no change in market-level HHI in 

any single relevant market. 

 

Within that market-by-market framework, the traditional approach of U.S. merger doctrine 

is to distinguish between unilateral and coordinated effects.214 Although unilateral and coordinated 

effects are both valid theories of harm in U.S. merger reviews, Sokol and Sullivan (2024) argue 

that the latter has been relatively underdeveloped in day-to-day U.S. enforcement compared to the 

former.215 This matters because multimarket contact—a central mechanism through which 

Adjacent Market Takeovers can cause harm—is widely considered part of a coordinated effects 

theory. 

 

Recent U.S. enforcement practice, however, reflects increased skepticism toward efficiency 

defenses, particularly where efficiencies rely on cross-market interactions. The 2023 Merger 

Guidelines devote greater attention to the limitations of efficiency claims and adopt a more cautious 

stance toward efficiencies that operate across multiple antitrust markets. In a footnote, the 2023 

 

211 U.S. Dep’t of Justice, Merger Guidelines § III.A (1982), 
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Still U.S. courts heavily rely on market share based screens when prohibiting a merger, see, e.g., FTC v. IQVIA 

Holdings Inc., 710 F. Supp. 3d 329,379–80 (S.D.N.Y. 2024). 
214 Merger Guidelines, supra note 51, § 3.2. 
215 D. Daniel Sokol & Sean P. Sullivan, The Decline of Coordinated Effects Enforcement and How to Reverse It, 76 

Fla. L. Rev.265 (2024).  
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Guidelines state that the agencies will not credit efficiencies benefiting a given relevant market if 

those efficiencies “reflect or require a decrease in competition in a separate market.”216 

 

This shift is consequential for Adjacent Market Takeovers, but it does not solve the 

problem. The 2023 Guidelines have become more skeptical of cross-market efficiencies but they 

have not developed tools for identifying cross-market harms. Firms that build portfolio power 

through serial adjacent acquisition still escape meaningful review so long as each individual 

transaction lacks horizontal overlap. 

 

The markers identified in Section IV.A are not novel. Most of them are explicitly or 

implicitly already present in the 2023 U.S. Merger Guidelines. Bundling and tying, as well as 

bargaining leverage, are recognized as potential channels of harm, and multimarket contact is 

explicitly referenced as a secondary plus factor in coordinated effects analysis. Other markers—

such as common set of customers or intermediaries—are embedded in these same theories. The 

gap, then, is not the absence of doctrine or theories. It is an implementation gap: merger review is 

still operationally organized around within-market concentration and market share thresholds. But 

adjacent acquisitions often trigger no conventional trigger or HHI delta, and therefore escape 

scrutiny—even when the acquiring firm’s sustained and well documented profitability suggests 

precisely the kind of market power that antitrust law exists to prevent. Thus, merger review should 

place less weight on market share thresholds and more weight on the structural markers identified 

above. 

 

 

216 Merger Guidelines, supra note 51, § 3.3. 
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C. Implications for the Treatment of Efficiencies and the Welfare 

Standard 

The analysis in Section IV.B already highlighted that recent U.S. practice has become more 

skeptical of efficiency defenses, especially where they rely on cross-market interactions and 

out-of-market efficiencies. From the perspective of Adjacent Market Takeovers, the deeper point 

is that many of the features invoked as efficiencies of Adjacent Market Takeover expansion, such 

as economies of scope, improved bargaining position and the ability to roll out innovations across 

related markets, are the same features that, on the harm side, enable the above-described channels 

such as bundling and tying, multimarket contact and buyer or bargaining power. Consequently, 

merger review needs tools to distinguish the two rather than assuming portfolio expansion is 

benign. This suggests at least two policy implications. 

 

First, out-of-market efficiencies should be treated with particular caution in Adjacent 

Market Takeover settings. Where a transaction increases the acquirer’s ability to leverage portfolio 

strength across markets—for example, by bundling must-have and non-must-have products, by 

thickening multimarket contact, or by consolidating buyer power on input markets—the case for 

crediting efficiencies that arise in other markets is particularly weak. In such cases, allowing 

out-of-market efficiencies to offset harm risks systematically under-enforcing against 

conglomerate strategies that are precisely designed to exploit cross-market power. 

 

Second, the role of input markets and labor markets raises questions about the underlying 

welfare standard. Under a narrow consumer-welfare standard, lower input prices—including lower 

wages—may be regarded as beneficial so long as they are passed through to downstream 

consumers in the form of lower prices. However, if wage reductions are driven by buyer-side 



 96 

market power (for example, as a result of Adjacent Market Takeover-induced labor monopsony or 

strengthened buyer power vis-à-vis workers), then treating such reductions as “efficiencies” is 

normatively contested. The case studies in this Article do not directly address labor markets, but 

the logic of the Adjacent Market Takeover framework suggests that this issue warrants attention: 

merger review should, at a minimum, refuse to count wage suppression as a cognizable efficiency, 

even if it leads to lower downstream prices. 

 

In short, the Adjacent Market Takeover perspective strengthens the case for a tighter, 

market-specific conception of efficiencies and for a more explicit treatment of input-side harms, 

particularly in labor markets, within the merger assessment framework. 

 

D. Closing the Conglomerate Enforcement Gap in Merger Control 

The case studies suggest that the enforcement gap is not primarily doctrinal. The key 

challenge is diagnostic: Adjacent Market Takeovers often create the conditions for cross-market 

discipline (bundling and tying, multimarket retaliation or bargaining power) while producing little 

or no within-market delta in any single relevant market. 

Policy responses should therefore aim to (1) change the notification rules for “portfolio 

gatekeepers” to increase visibility into serial adjacent acquisitions; (2) systematic use of Adjacent 

Market Takeover-specific markers in screening and coordinated-effects analysis; (3) a portfolio-

competition lens, analogous to “ecosystem” analysis in digital markets, for traditional industries; 

(4) complementary sector-level screening tools as an early warning system. 
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1. Special Notification Duties for “Portfolio Gatekeepers” / 

Systematically Important Serial Acquirers 

One reason Adjacent Market Takeovers escape scrutiny is that many transactions fall below 

traditional revenue—or value-based notification thresholds or involve no horizontal overlaps. A 

natural response—inspired by digital regulation—is to introduce special notification duties for 

firms with paramount market power across markets. 

 

German competition law already recognizes the concept of undertakings of “paramount 

significance for competition across markets” (§ 19a GWB). Similarly, the EU’s Digital Markets 

Act (DMA) designates “gatekeepers” based on their systemic importance across markets rather 

than dominance in a single relevant market. Translating this idea into merger control suggests the 

following: once a firm is designated as a cross-market “portfolio gatekeeper” or a “systematically 

important serial acquirer”, it must notify certain acquisitions even if they fall below general 

thresholds. 

 

For Adjacent Market Takeovers, this could mean that firms meeting a cross-market 

gatekeeper test—for example, based on a combination of sector-wide shares, profitability, and 

repeated acquisitions—would be required to notify: 

 

• acquisitions of significant positions in adjacent product or geographic markets, even if there 

is no within-market overlap; and 

• all acquisitions above a de minimis amount by a designated gatekeeper or systematically 

important serial acquirer where the target strengthens the gatekeeper’s bargaining position 

with common customers or intermediaries (such as PBMs or large hospital payers). This 
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prevents portfolio gatekeepers or important serial acquirers from privately deciding which 

adjacent acquisitions are significant for competition. 

 

In the U.S., such a system would require legislative or regulatory change, but could remain 

targeted: a narrow class of designated “systemically important” firms, coupled with safe harbors 

for clearly non-problematic transactions. The guiding principle would be that firms whose 

cross-market position enables portfolio-based theories of harm should not be able to expand further 

through Adjacent Market Takeovers without at least ex ante review. 

 

2. Adjacent Market Takeover-specific “Markers” for Coordinated 

Effects and Screening 

A second direction is to strengthen the analysis of coordinated and conglomerate effects by 

developing explicit Adjacent Market Takeover-specific “markers” (plus/minus factors). These 

markers serve two functions: they help identify when Adjacent Market Takeovers are likely to 

facilitate multimarket contact or bundling-based strategies, and they can be used both at the 

substantive assessment stage and as a preliminary screening tool. In Adjacent Market Takeover 

settings, the central screening problem is that the most consequential transactions can look 

structurally innocuous within any single market. Agencies should therefore use the listed markers 

in Section IV.A and adopt a routine “second-look” protocol for adjacent acquisitions when the deal 

plausibly strengthens the portfolio conditions identifies above. Where multiple Adjacent Market 

Takeover markers are present agencies should treat the deals as warranting heightened scrutiny 

even absent within-market delta. The burden should shift to the parties to show (i) why the 

acquisition does not materially increase cross-market leverage, and (ii) why claimed efficiencies 

are merger specific and separable from that leverage. 
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3. Applying “Ecosystem” Theories of Harm Beyond Digital 

Markets 

A third policy strand is conceptual. In digital markets, the idea of ecosystems—interlinked 

products and services that form a competitive unit broader than any single relevant market—has 

become central to both enforcement and regulation. The Adjacent Market Takeover patterns 

documented in this paper suggest that similar logics apply in traditional industries, albeit with 

different technologies and slower dynamics. 

 

For conglomerates in pharmaceuticals, generics, or hospital systems, portfolios of adjacent 

products and services function as offline ecosystems: 

 

• PBMs and health plans negotiate over bundles of drugs, not one molecule at a time. 

• Hospital systems negotiate network inclusion across multiple geographic locations 

simultaneously. 

• Large buyers and suppliers interact through complex, multi-product, multi-period contracts. 

 

Importing ecosystem theories of harm would mean explicitly asking whether Adjacent 

Market Takeovers strengthen an ecosystem-level position that can be leveraged for tying, bundling, 

multimarket contact-based retaliation, or buyer power, even if each product market remains only 

moderately concentrated. This does not require abandoning market definition; rather, it 

complements it with an additional layer of analysis that looks at portfolio structure, contracting 

architecture, and cross-market linkages. 
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In that sense, applying “ecosystem” reasoning to traditional industries is not a radical 

departure but a natural extension of the cross-market perspective already implicit in the Adjacent 

Market Takeover framework developed in Part II. 

 

4. Sector-level Concentration Measures as Complementary 

Diagnostics 

The conceptual model in Section II.A.2 demonstrated that a sequence of cross-market 

mergers can leave market-level HHIs unchanged while substantially increasing concentration at 

the sector-level. This suggests a limited but useful role for sector-level concentration metrics (e.g., 

HHIs calculated at a broader sector classification level) as diagnostic tools. 

 

Sector HHIs should not replace relevant market analysis. Sector boundaries are often fuzzy, 

and sector-level concentration is not directly tied to any particular theory of harm. However, in 

settings where sector HHIs are rising while market-level HHIs remain flat—precisely the pattern 

captured by stylized facts I and II—sector-level measures can function as early warning indicators 

that something is happening outside the scope of traditional market screens. 

 

In practice, competition authorities could: 

 

• Monitor sector-level HHIs and profit data to identify industries where Adjacent Market 

Takeover-type patterns are likely. 

• Use such indicators to prioritize closer scrutiny of transactions in those sectors, including 

by applying the Adjacent Market Takeover markers discussed above. 
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• Treat significant increases in sector concentration as a reason to revisit past assumptions 

about market boundaries and cross-market linkages. 

 

The main downside—conceptual vagueness of sector definitions and potential for debate 

with parties—can be managed if sector metrics are clearly framed as screening and prioritization 

tools, not as standalone evidence of harm. 

 

E. Why Are We Still Letting Adjacent Market Takeovers Happen? 

This Article began with a puzzle facing the U.S. economy. At the macro level, a small group 

of firms increasingly dominates broad sectors and profits have surged. Yet when antitrust enforcers 

“zoom in” in the way merger review is designed to zoom in, market-by-market, concentration often 

looks stable. That macro-micro divergence is the Conglomerate Power Puzzle. 

 

Adjacent Market Takeovers may offer a concrete resolution. Firms can grow into economy-

wide dominance not by winning or monopolizing one market, but by assembling portfolios across 

adjacent markets through serial acquisitions that do not register as traditional horizontal mergers. 

Once assembled, those portfolios can generate higher profits through doctrinally familiar channels 

assessed in this Article: bundling and tying, multimarket contact with cross-market punishment, 

and increased buyer or bargaining power. 

 

This creates an uncomfortable reality: the very mechanism that resolves the puzzle largely 

escapes merger review.  
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Addressing the conglomerate enforcement gap therefore does not require inventing entirely 

new tools. It requires using existing tools with a broader lens: looking beyond single markets to 

portfolios, beyond transactions to serial Adjacent Market Takeover strategies, and beyond narrow 

in-market efficiencies to the cross-market structures that modern conglomerates build and exploit. 

Section IV.D. operationalizes that idea within existing merger architecture through targeted 

notification, Adjacent Market Takeover screening markers, and ecosystem reasoning. Although this 

Article’s case studies come from pharmaceuticals and healthcare, the same framework can be 

applied to digital ecosystems and other traditional industries where cross-market leverage is 

feasible. 

 

If these steps prove insufficient, stronger interventions may move from what once seemed 

“unthinkable” to what is now “discussable.” Such measures would raise significant legal and 

institutional challenges, which could include hard presumptions against further adjacent market 

growth by designated portfolio firms; retrospective (lookback) review authority for serial adjacent 

acquisitions that unwind long-standing conglomerate positions; or ex post interventions that 

prohibit certain forms of cross-market contracting irrespective of merger review. They may be 

warranted in extreme cases, particularly where conglomerate portfolios have already been used to 

implement serious infringements, as in the generic drug cartel or Regeneron v. Amgen. However, 

designing such interventions goes beyond the scope of this Article. 

 

If Adjacent Market Takeovers are reshaping the economy, a merger regime blind to them 

will keep asking why concentration rises while its own screens stay quiet. The question for antitrust 

policy is not whether Adjacent Market Takeovers exist, but whether merger control will keep 

treating them as invisible. 
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Appendix A. Numerical Example of the Conglomerate 

Power Puzzle  
 

The following figures provide a simple numerical illustration of the conglomerate power 

puzzle discussed in Section II.A.2. Using hypothetical market shares, they show how a transaction 

can leave market-by-market concentration screens unchanged while still increasing a sector-level 

concentration measure through cross-market acquisitions. 

 

Figure A1. Market A (weight 50%) 

 

 

 

 

 

 

 

 

 Pre-merger Post-merger  

Firm Market 

shares 

HHI Market 

shares 

HHI Delta 

HHI 

1 25%  

2500 

50%  

3750 

 

1250 2 25% 

3 25% 25% 

4 25% 25% 
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Figure A2. Market B (weight 50%) 

 

 

Figure A3. Market vs. sector specific effects 
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HHI Delta 

HHI 

5 25%  
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50%  

3750 

 

1250 6 25% 

7 25% 25% 

8 25% 25% 
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0 
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8x12.52= 

1250 

2x252+4x12.52 

=1875 

625 
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