
Discussant Comments
Torres, Currie & Coertzen (2026)

Market Definition in Pharmaceutical Markets

CRESSE 2026

(CRESSE 2026) Discussant Comments 1 / 7



What the paper does and its contributions

Reframes market definition as endogenous to patent strategy,

Rather than treating it as a neutral preliminary step,
an initial conduct (secondary patents/ product hopping) can reshape
the switching patterns that authorities then use to define the market.
This prevents the ’circular trap’ where a firm’s exclusionary strategy
dictates its own legal insulation.

Productive joint reading of AstraZeneca and Servier as
complementary, not conflicting

which moves the debate from a ’molecule vs. class’ binary toward a
fact-intensive inquiry into significant competitive constraints.

Translates abstract doctrine into an operational checklist (Section
6.7)
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Point 1 — How do we operationalize “endogeneity”?

Step 5 (Section 6.5) is conceptually correct but evidentially
demanding

Distinguishing lawful incremental innovation from strategic exclusion
requires a counterfactual

Risk: without a decision rule or a counterfactual, “ask whether
boundaries are endogenous” becomes a license for either outcome

AstraZeneca’s SPC and deregistration findings turned on intent/effect
evidence — is that the implicit benchmark here?
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Point 2 — Asymmetric substitution

Asymmetry (AstraZeneca §96–97) is doing a lot of analytical work in
the framework

But asymmetric switching also arises from ordinary vertical product
differentiation — not just patent strategy

Risk of conflating: (i) asymmetry from genuine quality/severity
differences vs (ii) asymmetry engineered by reformulation/product
hopping

Framework would benefit from a marker that separates these two
sources
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Point 3 — From diagnosis to institutional capacity

Framework demands joint clinical, regulatory, and patent-timing
evidence

Section 7.5’s three reforms are sound but largely aspirational

Bedaquiline matter resolved via global settlement, not adjudicated
market definition — limited precedential value for the framework’s
own test

Depository patent system (no substantive examination) raises the
evidentiary burden precisely where institutional capacity may be
weakest
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Conclusion

Overall, this is an excellent paper that provides an operational
roadmap for moving beyond ’market definition by label’.
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Smaller points

Semaglutide section (5.6 / 7.4): illustrative, but
cross-jurisdictional comparison (India vs. South Africa) deserves a
sharper causal claim, not just parallel narration

ATC critique (§2.5): agreed in principle — but what should replace
it operationally when no switching data exist yet (e.g., pre-launch /
early-launch markets)?

Price evidence (§3.4): AstraZeneca’s nuanced position is well
summarized — worth stating explicitly how reimbursement-adjusted
price comparisons should be constructed
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