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Abstract

The article examines whether resale-below-cost regulations in food supply chains
enhance or reduce welfare, drawing on the legal frameworks of EU Member States and
the existing economic literature. It analyses the regulations governing such prohibitions
across EU Member States, including their relationship to the EU directive on unfair trading
practices and discusses divergent national approaches. It then reviews the existing
theoretical and empirical economic literature on the effects of these regulations on
consumer prices, market concentration, and competition. The findings show that while
some theoretical models and empirical studies suggest that resale-below-cost
regulations can moderate market concentration and lower consumer prices, others
indicate that they may raise retail margins, protect inefficient operators, and soften
competition. The article concludes that the effects of such regulations depend heavily on
market conditions and regulatory design and that policy choices in this area require
careful balancing of competing objectives. It suggests that the enforcement costs
associated with meaningful application of such prohibitions may be disproportionate to
their benefits, particularly where alternative regulatory instruments could achieve similar
outcomes.

Keywords: resale below cost; resale price restriction; unfair trading practices; European
Union; food supply chains

| Introduction

Public policy and regulations view retailers with ambivalence. On the one hand,
agricultural policy has reservations about retail trade, as retailers have much greater
market power than agricultural producers or, in the majority of cases, manufacturers, and
can therefore dominate negotiations and exploit them. Currently, a small number of
multinational corporations have come to dominate key segments of the food supply
chain, raising concerns about market power, pricing dynamics, and the distribution of
value along the supply chain (Clapp, 2025). While concentration levels vary substantially
across product categories and geographic markets, many levels of the supply chain
exhibit oligopolistic structures that create specific competitive dynamics. Retailing is
among the most concentrated markets in most developed countries. This consolidation
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has occurred against a backdrop of evolving economic conditions, including
technological changes in food production and distribution, shifting consumer
preferences, regulatory developments, and the recent shocks from the COVID-19
pandemic and geopolitical disruptions.

Onthe other hand, the spread of large retailer chains had several positive impacts on
consumers. Leibtag (2006) found that, due to the expansion of Wal-Mart and other similar
retailers, consumer grocery spending increased at a much lower rate than food inflation.
Similarly, Berezvai (2020) found that the number of modern retail outlets in Hungary
negatively affected consumer prices, thereby reducing food inflation. This suggests that
retailers pass over (at least a portion of) the price reductions they receive from their
suppliers to their consumers.

Inthis regard, public policyis in a difficult position, as it must provide some protection
to producers and manufacturers while avoiding high inflation. Finding this delicate
balance is a burdensome task, especially during the current market turbulence. In many
jurisdictions, unfair trading practice (UTP) laws aim, among other goals, to protect
suppliers of large retail chains. UTP regulation generally includes restrictions on the
contracting terms between retailers and their suppliers. However, in some jurisdictions,
there are specific regulations that directly address the issue of resale below cost. These
regulations aim to prohibit retailers from setting lower consumer prices than the
procurement price for the given product. Therefore, it is directly affecting consumer
prices, while, at least at first glance, it has no connection to suppliers. In several
instances, these regulations aim to protect smaller retailers, not suppliers.

Selling a product below its procurement cost is, in the short run, beneficial to
consumers; hence, prohibiting it can reduce consumer welfare. This can be especially
problematic in times characterised by high inflation, such as the period between 2020
and 2024. On the other hand, those advocating a prohibition on resale below cost argue
that if the power imbalance in supply chains is not addressed, it can lead to worse
consequences in the long run.

In such cases, it is imperative to examine the welfare and profit implications of legal
prohibitions on resale below cost in food supply chains to inform this policy debate with
relevant research findings. This article aims to do that.

This inquiry is particularly timely given the implementation and recent evaluation of
the UTP directive,” which now provides several years of enforcement experience across
EU Member States, offering empirical grounding for assessing the effectiveness and
consequences of such regulatory interventions.? Moreover, ongoing political discussions

" The Directive (EU) 2019/633 of the European Parliament and of the Council of 17 April 2019 on unfair
trading practices in business-to-business relationships in the agricultural and food supply chain (OJ L
111/59), hereafter: UTP directive.

2 The UTP directive entered into force in 2019 and its first evaluation by European Commission was
concludedin 2025, see report from the commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions Evaluation of the Unfair Trading
Practices Directive, 1.12.2025, COM(2025) 728 final and Commission Staff Working Document Evaluation
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in some Member States about adding resale below cost to the UTP directive’s blacklist of
prohibited practices make it essential to carefully examine the economic foundations and
likely effects of such measures before expanding regulatory frameworks.2 The article also
explores how national approaches have diverged, with some countries maintaining strict
prohibitions, while others are moving toward liberalisation.

This research contributes to the existing literature in two ways. First, it synthesises
theoretical insights with institutional analysis of how resale-below-cost regulations
function within the specific context of concentrated food supply chains. Second, it
summarises the existing theoretical and empirical literature on resale-below-cost
regulations to identify the market conditions under which such regulations are welfare-
enhancing and when not.

The article’s analysis of economic literature on resale-below-cost laws, combined
with analysis of the legal frameworks across EU jurisdictions, reveals that enforcing
resale-below-cost regulations is difficult and time-consuming; therefore, enforcementis
rare and, in the majority of cases, follows a very simplistic approach. At the same time,
the effect of the regulation on consumer welfare is ambiguous. The potential welfare gain
may be due to lower market concentration, which could also be achieved through less
resource-intensive regulations.

The article is divided into four sections. Section Il examines the legal framework
governing resale-below-cost prohibitions across EU Member States, analysing both the
historical context of regulations and the contemporary landscape following the UTP
directive’s implementation. Section Ill presents an economic framework for
understanding the welfare implications of resale-below-cost regulations, reviewing
theoretical models and empirical evidence on how such restrictions affect pricing,
competition, and value distribution along the supply chain. Section IV discusses the
findings and draws conclusions about the rationale of maintaining, expanding or
introducing resale-below-cost regulations.

Il Legal perspective on resale-below-cost regulation

The regulation of resale-below-cost practices sits at an intersection of competition
law (including unfair competition), consumer protection, and specific regulations within
food supply chains. Itis important to note that regulatory interventions in markets aimed
at eliminating this practice do not always pursue allocative efficiency or optimise
economic outcomes in a narrow sense. Such interventions may seek to offset perceived

of the Directive (EU) 2019/633 on unfair trading practices in business-to-business relationships in the
agricultural and food supply chain Accompanying the document report from the Commission to the
European Parliament, the Council, the European Economic and Social Committee and the Committee of
the Regions Evaluation of the Unfair Trading Practices Directive, 1.12.2025, SWD/2025/405 final.

3 See an example of such political momentum in B. Brzeziriski, Slovakia leads EU charge to rein in
supermarket power, 27.01.2025, POLITICO, https://www.politico.eu/article/slovakia-leads-eu-charge-to-
rein-in-supermarket-power-richard-takac-agriculture-food-supply-chain-trade/.
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negative consequences of market dynamics that disproportionately disadvantage
vulnerable participants. Whether they are consumers facing limited choices, small
retailers competing against larger rivals, or suppliers with a weak bargaining position vis-
a-vis concentrated buyer power of large retailers.

Before examining the substantive legal framework, clarification of terminology is
necessary. This article employs the term “resale below cost” to refer to the general
practice of selling products at prices below certain cost benchmarks. Though various
other terms are used in academic literature and legal acts, including “resale at a loss,”
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“selling below production cost,” “below-cost selling,” “sales below cost,” and “loss
leading.”* These terms, while notidenticalin their technical definitions, describe a related
phenomenon: pricing behaviour that falls below cost and raises concerns about market
fairness and competitive sustainability in market structures. This practice should be
distinguished from predatory pricing as understood in competition law, which typically
requires proof of dominance, intent to exclude competitors, and a realistic prospect of
recouping losses through subsequent monopoly pricing. Resale-below-cost prohibition
generally applies more broadly, without requiring a dominant market position, and
focuses on protecting market structure and supplier interests rather than solely
preventing anticompetitive harm to the market.

The conduct covered by resale-below-cost regulations involves selling products to
consumers at prices below defined cost benchmarks, typically the net invoice price paid
by the retailer, though definitions vary across jurisdictions (OECD, 2007). This raises
immediate questions not only about cost calculation, but also about how the legal
prohibition should be formulated, whether as a straightforward cost benchmark or a
general clause, a choice that will have direct implications for enforcement. Moreover,
numerous commercial practices complicate the application of blanket prohibitions, such
as short-term promotions, loyalty programs, product bundling, sales of near-expiry items,
and store closure sales, all of which involve below-cost pricing for legitimate commercial
reasons. From the UTP perspective, resale below cost has been framed as a symptom of
bargaining power imbalances within the food supply chain, particularly the concentration
of the downstream food supply chain, and as part of broader concerns about farmers’
weak bargaining position, price transmission mechanisms from retail to primary
producers, and the appropriate boundaries of legal intervention in market pricing.®

2.1 Historical and regulatory context

4More on resale below cost through the lens of “loss-leader” tactics in Dobson et al. (2001).

5 See the conclusion reached by Bundesministerium fir Erndhrung und Landwirtschaft,
Evaluierungsbericht gemaB § 59 des Agrar-organisationen-und-Lieferketten-Gesetzes (AgrarOLkG) zu den
Regelungen Uber unlautere Handelspraktiken, 2023,
https://www.bmleh.de/SharedDocs/Downloads/DE/_Internationales/aussenwirtschaftspolitik/evaluierun
gsbericht-agrarolkg.pdf?__blob=publicationFile&v=9 (accessed: 2.2.2026).
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Historically, resale-below-cost laws emerged as a defensive mechanism to regulate
the evolving landscape of 20" century retail. In the United States, regulations were
introduced to protect small, independent businesses from chain stores that leverage
economies of scale and volume purchasing. A cornerstone of this regulatory effort was
the Robinson-Patman Act of 1936, which sought to preserve the competitive standing of
smaller retailers by prohibiting manufacturers from engaging in price discrimination when
selling goods of ‘like grade and quality’ to competing retailers (Yonezawa et al., 2020). This
regulatory spirit echoed in Europe, but rather than adopting a pure consumer welfare
standard, European resale-below-cost regulations were often explicitly promoted to
protect low-volume, high-price companies, particularly small retailers, from aggressive
pricing by high-volume competitors. This intervention reflected a political consensus that
the state should correct structural advantages that large distributors enjoyed over smaller
counterparts, thereby maintaining not only producer livelihoods but also vibrant local
commercial communities. The regulatory approach expressed in these laws prioritised
distributional and structural concerns over static price efficiency (OECD, 2007).

The legal definition of resale below cost requires a definition of “cost.” Most
commonly, cost is defined as the net invoice price, including taxes and transportation,
but often excluding discounts, rebates, and other deductions not appearing on the
invoice. This approach formed the cornerstone of specific national regimes, including
laws such as the Irish Groceries Order and the French Loi Galland in the late ‘80s and in
the ‘90s (OECD, 2007). France’s experience illustrates both the evolution and the
challenges of this regulatory approach, as well as the ongoing tension between protecting
suppliers through price floors and maintaining vigorous price competition that benefits
consumers (OECD, 2007).

The modern regulatory landscape has shifted from strict national prohibitions toward
more harmonisation and more flexible approaches. Following the Court of Justice’s
(CJEU) landmark judgment in Keck and Mithouard, the court held that EU law does not
preclude national prohibitions on sales below cost, provided they apply equally to all
traders without discrimination.® However, the subsequent introduction of the Unfair
Commercial Practices directive’ created tension with national prohibitions (Keirsbilck,
2012). This legal evolution prompted countries, including Ireland, Italy, and the United
Kingdom, to remove or substantially modify their resale-below-cost laws in recent years.

In place of legal prohibitions, a new regulatory paradigm has emerged in some
countries based on codes of conduct addressing supplier-retailer relationships. For
example, modern frameworks implemented in Australia, Canada, and the UK (through

8 Judgment of the Court of 24 November 1993, Keck and Mithouard, Joined cases C-267/91 and C-268/91,
ECLI:EU:C:1993:905.

7 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair
business-to-consumer commercial practices in the internal market and amending Council Directive
84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council
and Regulation (EC) No 2006/2004 of the European Parliament and of the Council (‘Unfair Commercial
Practices Directive’, OJ L 149, 11.6.2005, pp. 22-39.



authorities such as the Groceries Code Adjudicator) focus on regulating relationships
between large grocery retailers and their direct suppliers to prevent specific unfair trading
practices, rather than imposing price-floor requirements.

2.2 Prohibition of resale below cost in the EU

Pricing strategies, including loss-leader tactics, are fundamental to retail
competition, particularly in food markets. Loss-leader pricing involves setting prices for
specific products below cost to attract consumer traffic, with retailers seeking to recover
losses through higher margins on other products or through increased overall sales
volume. While it may be viewed as a promotional activity, there is also a potential for
predatory motives or the exploitation of supplier relationships. These strategies can be
particularly problematic in concentrated retail markets where large chains can absorb
short-term losses more readily than smaller competitors, raising concerns about
competitive fairness and long-term market structure.

The current EU legal framework for addressing resale-below-cost concerns operates
through three distinct, sometimes overlapping approaches. The first is competition law.
Article 102 of the Treaty on the Functioning of the European Union (TFEU) prohibits abuse
of dominant position. This includes predatory pricing, but only when strict conditions
requiring dominance, below-cost pricing, and realistic prospects of recoupment are met.
Second, various Member States maintain national legislation, either general or sector-
specific, addressing unfair competition or specifically prohibiting resale below cost.
Third, the UTP Directive establishes minimum standards for business-to-business
relationships in food supply chains, though it does not explicitly prohibit resale below
cost. However, some Member States have chosen to go beyond the UTP directive and
include resale-below-cost prohibitions in their national legal acts implementing the UTP
directive.

This fragmented approach creates both regulatory gaps and legal uncertainty. While
there is a need to address concerns about limiting price wars that may harm suppliers
and distort competition, divergent national rules restrict trade and complicate cross-
border operations (Keirsbilck, 2012). The challenge lies in balancing the legitimate policy
goal of limiting excessive price competition with the risks of overly formalistic regulation
or impossibly high evidentiary thresholds that render enforcement ineffective, as
encountered in predatory pricing enforcement.

Several EU Member States have developed their own approaches to below-cost
selling, though these vary significantly in scope and application. Italy® and Spain® have
enacted specific legislation prohibiting below-cost practices in their markets. France™

8 Decreto del Presidente della Repubblica 6 aprile 2001 (n. 218 of 6 April 2001).

9 Ley 12/2013, de 2 de agosto, de medidas para mejorar el funcionamiento de la cadena alimentaria,
https://www.boe.es/buscar/act.php?id=BOE-A-2013-8554 (accessed: 2.2.2026).

10 See art. L-442-5 of Code de Commerce,
https://www.legifrance.gouv.fr/codes/texte_|lc/LEGITEXT000005634379/ (accessed: 2.2.2026).
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and the Czech Republic' also maintain their own variants of prohibitions on below-cost
selling, each with distinct exceptions and conditions. Germany, though, does not have a
general law prohibiting resale below cost in the food supply chain, but this practice may
be addressed through Section 20 of the German Competition Act, which regulates
significant market power and specifically includes resale below cost as a potential abuse
under Section 20(3)(1).'? However, the application of this provision is subject to significant
limitations and has proven of limited practical relevance in recent years. Notably, the
Monopolkommission has repeatedly recommended its abolition, arguing that, rather than
fostering competition, it restricts price competition between retailers and may
paradoxically create incentives for retailers to suppress supplier prices to keep the legal
threshold for deep-pricing strategies as low as possible (Monopolkommission, 2025).
This suggests that the mere existence of a legal provision addressing resale below cost
does not necessarily produce the intended pro-competitive effects, and that its specific
design and scope are critical.

While EU law did not introduce a prohibition on below-cost sales, the CJEU has held
that national legislation is permissible provided it is applied in a non-discriminatory
mannetr.

Moreover, the limitations of competition law become evident when considering the
food supply chain’s unique characteristics. If authorities prioritise only consumer welfare
measured primarily through prices, they risk overlooking how power asymmetries
actually manifest. Exclusive focus on consumer prices can create counterproductive
dynamics. Downward pressure on retail prices may intensify pressure on suppliers and
producers who absorb costs through reduced margins, deteriorating working conditions,
or compromised product quality. Quality and safety dimensions may deteriorate when
power asymmetries enable aggressive cost-pushing down the chain, as suppliers facing
extreme margin pressure may respond by cutting costs that compromise food safety
standards, reduce investment in sustainable practices, or diminish product quality in
ways that are notimmediately visible. Presented dynamic reveals a fundamental problem
with price-centric analysis. It fails to account for how value and costs are distributed
throughout supply chains. Consumer prices alone provide incomplete and potentially
misleading indicators of market health. Low consumer prices achieved through buyer
power exercise may mask systematic exploitation of producers and suppliers, and create
long-term risks to food security and quality that price-focused frameworks cannot
adequately address. While the critics of such prohibition question the aim of such
regulations whether they protect consumer interests or preserve diverse market
structures.

1 See Act No 526/1990 Sb on prices and J. Bejéek, M. Petr and P. Pipkova, Czech Republic (2019) in: A.
Piszcz, A. Jasser (eds.), Legislation Covering Business-to-business Unfair Trading Practices in the Food
Supply Chain in Central and Eastern European Countries, Warsaw.

2 See art. 20(3)(1) of Gesetz gegen Wettbewerbsbeschrankungen (GWB), https://www.gesetze-im-
internet.de/gwb/BJNR252110998.html (accessed: 2.2.2026).
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2.3 Resale below cost as an unfair trading practice

The question of explicitly prohibiting resale below cost under EU law was extensively
debated during the drafting of the UTP directive. However, the issue was not identified as
a priority concern. The Impact Assessment accompanying the legislative proposal briefly
discussed the inflationary effects of UTP rules prohibiting resale below cost on consumer
prices.™ While the inclusion of an explicit prohibition on sales below production cost was
discussed during the legislative process, it was ultimately excluded from the final text of
the directive. The exclusion may also reflect practical challenges associated with such
prohibitions, such as potential overlap with competition law, the legal complexity of
determining ‘production cost’ across diverse products and production methods, and the
risk that prohibitions could restrict legitimate retail pricing strategies that, while often
aggressive, are common commercial practices and not automatically unfair.

Nevertheless, the UTP directive’s minimum harmonisation approach permits
Member States to maintain or introduce stricter national measures. Some have used this
flexibility to address pricing-related practices (Table 1). According to the report from 2024
documenting the transposition and implementation of the UTP directive,’ four Member
States (Spain, Croatia, Hungary, Italy) have introduced provisions on sale or purchase
below production cost; three Member States (Spain, Hungary, Romania) have provisions
on resale at a loss; and two Member States (Spain, Italy) have introduced obligations to
respect certain price levels. This divergent landscape reflects continuing polarised views
on whether and how pricing practices should be regulated under the UTP directive.

Table 1. Additional UTPs on resale below cost

Member State Prohibited practice List
Belgium Purchase below production cost Grey list
Croatia Sale/purchase below production cost Black list
Hungary Sale/purchase below production cost Black list
Re-sale at a loss
Italy Sale/purchase below production cost Black list
Obligations to respect a certain price level
Romania Re-sale at a loss Black list
Spain Sale/purchase below production cost Black list
Re-sale at a loss
Obligations to respect a certain price level

Enforcement experience with these national UTP provisions has been limited.
Jurisdictions that incorporated resale-below-cost prohibitions have generated little case

3 Commission Staff Working Document Impact Assessment Initiative to improve the food supply chain
(unfair trading practices) Accompanying the document Proposal for a directive of the European Parliament
and of the Council on unfair trading practices in business-to-business relationships in the food supply
chain, 12.4.2018, SWD/2018/092 final - 2018/082 (COD).

14 Report from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions Implementing the prohibition of unfair trading
practices to strengthen the position of farmers and operators in the agricultural and food supply chain —
State of play, 23.4.2024, COM/2024/176 final.



law. Romania appears to have produced no publicly available decisions on this issue.
Italy’s enforcement activity is difficult to assess due to limited access to decisions. While
the operative part of enforcement decisions is publicly available, the full reasoning and
factual findings are not published. Greater transparency would be valuable not only for
policy purposes but also for suppliers, other operators in the supply chain, and
consumers, enabling them to recognhize potentially exploitative practices when they
encounter them, make more informed decisions about their commercial relationships,
and more effectively exercise their rights against more powerful counterparts. Hungary'®
and Spain have amore developed enforcement practice. The scarcity of cases may reflect
multiple factors, such as difficulty in detection, suppliers’ reluctance to complain against
powerful buyers due to concerns about commercial retaliation (‘fear factor’), or, less
convincingly and lacking empirical support, the possibility that the mere existence of the
prohibitions effectively deters violations.

The enforcement decisions demonstrate straightforward application of prohibition
compared to competition law analysis. The Croatian competition authority’s decision
against SPAR Hrvatska illustrates this approach.'® The retailer was fined for selling a
product below its purchase price (including VAT) to end consumers during a November
2018 promotion. The below-cost sales occurred because customers could combine a
promotional discount with an additional loyalty program discount, pushing the final price
below what the retailer paid its suppliers for the product. To establish the violation, the
authority compared the price consumers actually paid and the price the retailer paid to
its supplier. The provision prohibiting this practice treats the harm to the supply chain as
inherent in below-cost selling, so the authority’s task was to verify whether the final
consumer price fell below the purchase price. The decision demonstrates the regulatory
rather than economic character of the enforcement approach.

Similarly, Italian ICQRF'” has addressed pricing-related practices in a case involving
Lactalis Italia. The authority investigated allegations that the company had unilaterally
modified contracts with dairy farmers, reducing recognised milk prices and introducing a
pricing index linked to European milk prices without agreement, thereby disadvantaging
Italian producers. While Lactalis claimed the changes resulted in farmers earning
significantly more than initially agreed with prices aligned to market levels, ICQRF
contested this characterisation, finding that unilateral contractual modifications harmed
suppliers’ bargaining positions.™

5 See more on the first years of enforcement of the act implementing the UTP directive in Hungary: Papp
(2019).

¢ Decision from 22.8.2021, UP/I 034-03/20-04/002.

7 The body responsible for UTP enforcement in the agri-food sector in Italy.

8 3. Harvey, Lactalis fined in Italy over dairy code breaches, https://www.just-food.com/news/lactalis-
fined-in-italy-over-dairy-code-breaches/?cf-view (accessed: 2.2.2026); C. Mihai, Agrifood Special CAPitals
Brief: the rules against unfair trade practices, https://www.euractiv.com/news/agrifood-special-capitals-
brief-the-rules-against-unfair-trade-practices/ (accessed: 2.2.2026).
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The Spanish framework contains several features that structurally facilitate
enforcement. The law expressly prohibits retailers from transferring their own commercial
risks or the costs of their pricing policies to upstream operators, meaning that a retailer’s
strategic decision to sell cheaply to consumers cannot be used to justify squeezing
suppliers’ prices. Unlike general competition law, which typically requires an assessment
of market effects, provisions prohibiting resale below cost treat the act of paying a price
below the effective production cost as a prohibited practice in itself, providing authorities
with a clear regulatory benchmark against which to measure compliance without the
need for broader economic analysis. The law addresses the inherent evidentiary
asymmetry between buyers and suppliers by placing the burden of proof on the buyer: the
supplier’s declared production costs are presumed accurate, and it falls to the buyer to
demonstrate otherwise. Finally, the mandatory registration of contracts with primary
producers before product delivery, overseen by the Ministry of Agriculture, creates a
documentary record that facilitates ex post scrutiny of pricing terms by enforcement
authorities (Sanchez Hernandez, 2022). In Spain, enforcement has led to litigation with
divergent outcomes. Courts have both upheld and overturned agency fines imposed on
retailers for below-cost selling.™ It is worth mentioning that one judgment annulled the
fine imposed on the buyer, but not on the merits, but on procedural grounds. Production
cost data, which constitutes the core element of the prohibition, had been classified as a
trade secret by the enforcement authority; the sanctioned retailer was unable to
effectively challenge the charge, giving rise to a violation of the right of defense.?

The enforcement pattern that emerges from these cases is essentially a strict
restriction approach with limited exceptions, which is advisable if the policy goal is to
exterminate the practice regardless of context or justification. This is consistent with the
broader regulatory reasoning of the UTP framework, which is designed around clear
prohibitions rather than effects-based assessment (Knapp, 2020). The goalis to eliminate
certain practices outright rather than weighing their competitive impact case by case. This
institutional design choice also reflects a practical reality. Resale-below-cost UTPs in the
food supply chain are enforced by different authorities. In some jurisdictions it is the
competence of the national competition authorities accustomed to complex economic
analysis, in others by sector-specific agencies or other regulators with different
mandates, methodologies, and resources.?’ A strict regulatory benchmark is more
workable for such authorities than an effects-based assessment grounded in a developed

9 See e.g., decision of Supreme Court from 18.6.2024, STS 3531/2024, ECLI:ES:TS:2024:3531; decision of
Supreme Court from 17.6.2024, STS 3531/2024, decision of Supreme Court from 18.6.2024, STS
3531/2024, ECLI:ES:TSJM:2024:9113; decision of Supreme Court from 24.10.2023, SAN 6866/2023,
ECLI:ES:AN:2023:6866.

20 Decision of Supreme Court from 18.6.2024, STS 3531/2024, ECLI:ES:TSJM:2024:9113.

2 Eleven Member States decided to assign enforcement to NCAs, others opted for various sector specific
authorities. More on the designation of enforcement authorities, see Report from the Commission to the
European Parliament, the Council, the European Economic and Social Committee and the Committee of
the Regions Implementing the prohibition of unfair trading practices to strengthen the position of farmers
and operators in the agricultural and food supply chain — State of play, 23.04.2024, COM(2024) 176.
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theory of harm. This differs significantly from competition law effects-based analysis,
requiring a demonstration of anticompetitive harm. Whether this regulatory simplicity
makes sense from an economic welfare perspective and what its consequences are for
consumer prices, competitive dynamics, and supply chain efficiency remain contested
and form the subject of the economic analysis in the following section.

1] Economic evaluation of resale-below-cost regulation

Unfair trading practices generally aim to regulate the relationship between retailers
and their suppliers. Resale-below-costregulation constitutes an exemptionin this regard,
as it restricts consumer prices and can have only an indirect effect on suppliers. From a
competition perspective, resale below cost is similar to predatory pricing; however, the
latter is problematic only if the retailer has a dominant market position. Without
dominance, it is very unlikely that such a practice could harm competition, while
consumers clearly benefit from it, as prices are lower. In the very short term, resale-
below-cost laws are increasing the market prices of the products affected.

However, the economic literature, both theoretical and empirical, is showing
divergent results on the effects of resale-below-cost regulations. In this section, we
summarise and structure the existing theoretical and empirical literature on the welfare
effects of resale-below-cost regulation. In subsection 3.1, we will summarise the models
and results that do not favour resale-below-cost laws, and in subsection 3.2, those that
do.

3.1 When do resale-below-cost laws reduce welfare?

In one of the first papers on resale-below-cost laws, Lowell (1948) argues that these
laws aim only to reduce competition and are clearly in competitors’ interests, as they can
reduce price competition. Lowell (1948) generally argues that such regulations limit
companies’ pricing freedom and, hence, they will not be able to react to short-term
market changes as effectively as without them. Additionally, he emphasises that selling
below cost can only be problematic if it aims to monopolise a market and it has the ability
to do so; in such cases, antitrust laws and their enforcement are sufficient.

Lowell (1948) takes a general view and argues that sales-below-cost regulations
apply to all sales. In this case, he also mentions an additional problem, namely,
calculating the cost of the products. Furthermore, the average cost of the products
generally depends on the quantity sold; hence, as he argues, such laws can lead to higher
prices and more idle capacity. Current unfair trading practices mainly apply to retailers,
and costs are defined as the procurement costs of the products resold. This makes cost
calculations easy and manageable.

The OECD Competition Committee’s roundtable discussion in October 2005 reached
the same conclusion: resale-below-cost regulations harm consumers and protect
inefficient competitors, not competition, and should therefore be removed.
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The OECD (2007) paper clearly shows that while resale-below-cost regulations aim
to protect small retailers, they are not an effective way to do so, as countries without such
laws also have a wide variety of retail landscapes. However, Japan, Germany, and France
argued in favour of resale-below-cost laws, showing that there is no unanimous
agreement on this topic.

Several theoretical models in the literature have shown that resale-below-cost
regulations negatively affect consumer welfare. Allain and Chambolle (2005) analyses the
impact of resale-below-cost laws in a vertical setting with a monopoly supplier and two
independent retailers. The model assumes that conditional rebates are not included in
the procurement price; therefore, they are not taken into account in resale-below-cost
regulations. In their model, retailers agree on unit rebates with suppliers through the Nash
bargaining process, and retailers compete on prices. Results indicate that resale-below-
cost regulations are increasing the supplier’s profits and consumer prices, as the
monopoly supplier can strategically use this ban to eliminate intra-brand competition at
the retail level. Basically, a de facto resale price maintenance can be achieved by the
supplier setting high prices and providing later, larger rebates.

While resale-below-cost regulations differ across jurisdictions, it is often the case
that all rebates can be deducted from the procurement price. Assuming such regulations,
the results will be completely contradictory to what Allain and Chambolle (2005) has
found. Von Schlippenbach (2015) assumes a different model setting with two products:
one supplied by a monopoly and the other by a competitive fringe. Consumers have some
preference for one-stop shopping, which can lead to resale below cost if the product
supplied by the monopoly is too expensive for consumers. Retailers can set a consumer
price for this product below its procurement price to generate additional demand for the
other good. Lower willingness to pay and a higher preference for one-stop shopping can
increase the likelihood of setting a consumer price below cost. Once resale-below-cost
regulations are in effect, retailers cannot set consumer prices below their procurement
prices, and therefore, some consumers will be lost. This loss of consumers, however,
more negatively impacts the supplier, as it loses profits, while the retailer sold the product
previously at a loss. Hence, resale-below-cost regulations decrease the supplier's
bargaining power and reduce the supplier’s profit, while increasing the retailer’s profit.
Generally, the supplier benefits from selling its product at a loss at the retail level;
therefore, it is worse off with resale-below-cost regulations than without them, which is
an important result. At the same time, retailers can compensate for the loss on the loss
leader product by selling other goods, too; therefore, there is no predation.

Johnson (2017) built a similar, but more complex and realistic, model that includes
unplanned purchases consumers might make during their shopping trips. According to
the model results, retailers are likely to sell products at a price below cost if consumers
know before the shopping trip that they will buy the given product, as lower prices can
encourage consumers to choose that store over the competition. Unplanned purchases
at higher prices will offset retailers’ losses. At the same time, small retailers generally
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stock those products that large retailers sell below cost, as these are the products
consumers ex ante (before entering the store) believe they will buy. Hence, not stocking
these products will not attract consumers. Therefore, Johnson (2017) concludes that
resale below cost is not related to any abusive behaviour against small retailers; it is
simply the result of rational decision-making. Once a resale-below-cost regulation is
introduced, competition will be softened, and more consumers will choose the small
retailer. Regarding consumer welfare, if unplanned purchases are not harmful to
consumers (i.e., consumers simply forgot they needed some products before shopping
but will remember it once they see the products on the shelves), then resale-below-cost
regulations will very likely decrease consumer surplus. This is mainly because the
prohibition softens competition.

The theoretical predictions regarding resale-below-cost regulations were empirically
tested in a few cases, generally, when these laws were introduced to the market or when
suitable control states/countries were available. The empirical analyses, however, are
generally not from food retailing but from retail gasoline markets for three main reasons:

1. Gasolineis a standard product without much quality difference; therefore, price
differences are generally not attributed to quality differences.
2. Retail gasoline stations are almost single-product retailers, which makes the
average store price easily computable.
3. Consumers are generally price sensitive to gasoline, and they are actively
comparing prices across stations.
Anderson and Johnson (1999) compared wholesale and retail gasoline prices in 40

US cities, out of which petrol stations in 22 cities had resale-below-cost regulations, and
18 did not. Resale-below-cost regulations sometimes had a general focus, but in some
cities, they targeted petrol stations specifically. The panel dataset covered 93 weeks.
According to the regression results, gasoline-specific resale-below-cost regulations
significantly increased retail margins after controlling for operational and competition-
related variables. At the same time, there is only very weak evidence of a higher number
of petrol stations in US states with resale-below-cost regulations for gasoline; hence,
these laws did not significantly help small petrol stations remain in business.

Zimmermann (2012) followed a different approach and analysed the impact of
hypermarkets on gasoline prices. Since hypermarkets often operate their own petrol
stations at very thin margins, their expansion can increase competition in the petrol
market. The regression results verify that the higher the market share of the hypermarkets
is, the lower the retail fuel price. Resale-below-cost regulation might curb this positive
impact; however, based on the research findings, such regulation had no statistically
significant impact on retail fuel prices. Overall, the empirical evidence is not so
convincing on the negative consumer effects of resale-below-cost regulations.

In some cases, empirical research results are not uniformly favourable or
unfavourable. Carranza et al. (2015) investigated the introduction of the resale-below-
cost law in Québec in 1997. According to their econometric models, the introduction of
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the law altered the market structure, leading to a higher number of petrol stations, albeit
somewhat smaller. At the same time, stations became more similar to each other, while
in other parts of Canada, without resale-below-cost regulations, new station types
emerged. The law also decreased station-level sales and increased inefficiency, but did
not increase prices. The law effectively blocked the market entry of new, more efficient
competitors while also avoiding the increase in concentration seen in other cities.

3.2 When do resale-below-cost laws increase welfare?

Since resale-below-cost regulations can prevent abusive corporate practices in
some cases, they might have a positive impact on competition. Several theoretical
models conclude that resale-below-cost regulations can be welfare-enhancing. Chen
and Rey (2012) built a model with two products and two types of retailers. The large
retailer offers both products, while the small retailer offers only one. However, small
retailers can be more efficient (like hard discounters) or provide better service; therefore,
consumers prefer buying this good from the small retailer. Consumers differ in their
shopping costs; hence, some prefer one-stop shopping and choose the large retailer
anyway. But multi-stop shoppers (with low shopping costs) can visit both retailers.

Once the large retailer decreases the price of the good offered by the small retailer
below its cost and increases the price of the other good at the same time, it can attract
more shoppers while the price of the total basket remains the same. In some
circumstances, the large retailer can earn more profitthan in the absence of competition.
This is because multi-stop shoppers buy at both retailers, and since prices are lower at
the small retailer, the large retailer can exploit this by setting even higher prices for the
other product. It generally means that resale below cost can be used to differentiate
between one-stop shoppers and multi-stop shoppers and exploit the latter ones (while
keeping the total bundle price for one-stop shoppers the same). This means that,
according to Chen and Ray (2012), resale below cost is not a strategy to exclude small
retailers from the market, but to enable third-degree price discrimination and exploit
multi-stop shoppers. Prohibiting resale below cost can, hence, lead to higher consumer
welfare and higher profits for the small retailer.

Interestingly, Chen and Ray (2012) also show that in a two-period game, the large
retaileris incentivised to merge with the smallretailer (and keep this retail format) or open
its own small store in the second period. This further shows that in this model setting,
there is no aim of exclusion, and the very presence of the small retailer makes
differentiation possible; hence, it is actually beneficial for the large retailer.

While the model setting of Chen and Ray (2012) is rather specific (albeit realistic in
some cases), other theoretical models, for example, Hotelling fashion models, can also
conclude that resale-below-cost regulations are welfare-enhancing. Matsushima and
Miyaoka (2015) models a market with two products and two retailers. The first product is
supplied by a monopolist; the second, by a competitive fringe. One of the retailers is
dominant, meaning that it can negotiate retail prices with the monopoly supplier,
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achieving a wholesale price equal to the marginal cost. The other retailer is weak,
meaning no bargaining power vis-a-vis the monopoly supplier, so it receives a take-it-or-
leave-it offer (but can source the other product at marginal cost from the competitive
fringe). Some consumers purchase both products (at one of the retailers, purchases are
not split), while others only purchase the product supplied by the competitive fringe. The
two retailers are located at the ends of the Hotelling line, and consumers are distributed
uniformly along it. Transport costs incurred by consumers to reach stores differ between
the two consumer groups.

In such a setting, below-cost pricing for the product purchased only by some
consumers (i.e., the product supplied by the monopolist) can be optimal. This is the case
when the transport cost for the consumer group purchasing both products is (much)
lower than that for the other consumer group. Since transport costs also specify the level
of competition between the two retailers, if transport costs are high for the consumer
group purchasing only the second product, retailers can set high prices for that product.
However, once transport costs are low for the other consumer group, it generates more
competition. Hence, retailers reduce the price of the first product to lower the total
bundle price and become more competitive with consumers who purchase both
products. At the same time, this strategy is also maximising profit from consumers who
purchase only the second product.

Once resale below cost is prohibited, the monopoly manufacturer has to reduce the
wholesale price for the weak retailer to boost demand; hence, the supplier’s profit will be
lower. The prohibition also reduces the profitability of the dominant retailer, as its optimal
pricing strategy may no longer work. Regarding the welfare effects, consumers who
purchase only the second product (which is never sold below cost) can only benefit from
the prohibition if retailers lower its price to keep the bundle price competitive. Those
consumers who purchase both products might gain or lose from the prohibition, as the
price of the first product (affected by the prohibition) will be higher, while the price of the
second product might decrease or remain the same. But the total consumer surplus is
always higher when sales below cost are prohibited.

Oller (2011) concludes, based on a very simplistic theoretical model, that resale-
below-cost regulations can provide additional protection for small businesses, as these
companies are most exposed to these practices. Oller (2011) also compares US states
with and without resale-below-cost laws, and the regression results indicate that resale-
below-cost regulations do protect small companies, but not from antitrust fashion
predation. Since predation can only make economic sense if a probable recoupment is
likely, it is rarely a real business case. Therefore, resale-below-cost regulation can
generally help certain economic sectors, often grocery stores, avoid becoming too
concentrated or reduce the rate of concentration over time.

Other empirical studies verify this finding. Mueller and Paterson (1986) found, using
a regression model, that grocery retail markets in US states with resale-below-cost
regulations are more competitive (lower Herfindahl-Hirschman Index, lower combined
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market share of the four largest firms, higher combined market share of the smaller firms)
than those in other US states. Additionally, based on a survey of the grocery sector, this is
not because these laws help inefficient retailers to stay on the market, but because they
enhance market entry by prohibiting predatory behaviour from incumbents.

These findings were similar to those of Skidmore et al. (2005), who found that gasoline
prices are significantly lower after a US state introduced resale-below-cost regulation
applicable to petrol stations. They also observed a higher number of petrol stations once
resale-below-cost regulations are in effect, indicating that the lower observed prices can
be traced back to lower concentration.

Peltier et al. (2013) also found, in an empirical analysis of all 50 US states between
1983 and 2010, that resale-below-cost regulations increase the number of sellers in the
market in the long run, leading to lower consumer prices and higher consumer welfare.

v Conclusions

The legal and economic analysis presented in this article reveals that resale-below-
cost regulations sit at the intersection of competing policy objectives that are difficult to
reconcile. While the practice has been a recurring concern for farmers, producer
organisations, and suppliers across the EU, its treatment remains fragmented. It is
excluded from the UTP directive and addressed through divergent national laws. This
outcome reflects the inherent tension between the political urgency of the issue and the
economic complexity that any meaningful regulation must confront.

Any regulatory intervention in this area involves inevitable trade-offs, and the
enforcement practice reflects this tension. Authorities face resource constraints that
limit their capacity for sophisticated economic analysis, making overly nuanced
legislation with context-dependent tests difficult to apply consistently. This challenge is
particularly relevant where enforcement is not conducted by specialised competition
authorities but by sector-specific regulators with broader food-chain mandates. On the
other hand, there is a risk that a strict, formalistic approach sanctioning below-cost
selling based on simple price comparisons without regard to its economic rationale may
penalise practices that generate genuine efficiencies for consumers. Navigating between
these extremes demands evidence-based policymaking rather than reactive responses
to political pressure.

The reviewed literature shows that the effects are ambiguous. In some market
settings, these regulations lower concentration and consumer prices. In others, they raise
retail margins, protect inefficient operators, and soften competition. The direction of the
effect depends on market structure, the type of products concerned, and the regulatory
design itself. Resale below cost may reflect genuine efficiency, such as good logistics,
scale economies, or innovative retail formats, in which case prohibiting it might harm
consumers. But it may also result from buyer power, in which large retailers leverage their
bargaining position to shift costs and risks upstream to weaker suppliers, as authorities
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point out. As the legal analysis demonstrates, national approaches to this issue vary
substantially. This divergence suggests that there is no consensus on whether and how
the practice should be regulated. Moreover, the minimum harmonisation approach of the
UTP directive, which permits Member States to maintain stricter national measures while
notimposing an EU-wide prohibition, leaves the fundamental policy question unresolved:
whether food supply chain regulation should prioritise preserving market diversity or
allocative efficiency through lower prices. The analysis suggests that resale-below-cost
regulation can moderate market concentration, yet historical experience cautions that
such regulations may produce unintended consequences.

From an economic perspective, different theoretical models predict different
outcomes. Some models concluded that resale-below-cost regulations are favourable
from a consumer welfare perspective, while others argued the opposite. However,
theoretical models are always simplistic and cannot fully capture reality. Hence,
assumptions and model specification are key, often determining the models’ final
outcomes. Overall, models that indicate that resale-below-cost laws are unfavourable
might be more realistic since these models generally show that some staple products
(like bread or margarine) are priced below cost, while models that favour resale-below-
cost regulations generally conclude that products priced below cost are not frequently
purchased products, and only a fraction of consumers are buying them.

Empirical results can better capture real-world movements. Table 2 summarises the
empirical literature reviewed. Given the challenges and problems identified in the legal
assessment of this paper and the theoretical models that generally do not favour resale-
below-costregulations, itis quite surprising that several empirical results show beneficial
welfare effects.

Table 2. Summary of the empirical results on the effects of resale-below-cost laws

Article Jurisdiction Market Time Methodology | Dependent Result
horizon variable
Mueller and 237 Standard Grocery 1977 OLS Market Decrease
Paterson Metropolitan retail regression concentratio
(1986) Statistical Areas n
inthe US
Anderson 40 US cities Gasoline | 1992- OLS Retail margin | Increase
and Johnson retail 1993 regression
(1999)
Skidmore et US states Gasoline | 1983- Fixed effects Retail price Decrease
al. (2005) retail 2002 panel Retail margin | Decrease
regression Number of Increase
with outlets
instruments
Oller (2011) US states Five retail | 1929- Fixed effects Proportion of | Increase
industrie | 1967 panel small to large
s and regression firms
1977-
1997
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Zimmerman US states Gasoline | 1998- OLS Retail price No
n(2012) retail 2002 regression significan
t effect
Peltier et al. US states Gasoline | 1983- Fixed effects Retail price Decrease
(2013) retail 2010 panel Number of Increase
regression outlets
and
Seemingly
Unrelated
Regressions
Carranza et Canada Gasoline | 1991- OoLS Retail price No
al. (2015) retail 2001 regression Firm significan
and matching | efficiency t effect
Number of Decrease
outlets Increase

Several empirical papers concluded that resale-below-cost regulations lead to more
retail outlets and, thus, lower concentration, delivering lower consumer prices. It is
important to note that the results are not homogeneous and that the number of empirical
studies is very small; therefore, we cannot speak of a consensus. It is important to note
that some results show higher retail margins after the introduction of resale-below-cost
regulations.

Since resale-below-cost laws are difficult to enforce, and if enforcement aims to be
more than a mere formalistic check of consumer and procurement prices, it requires
substantial time and resource investment. Hence, the same outcome (more competition
on the retail level) might be achievable using less resource-intensive regulations or
interventions as well. Since public policy should account for the resource requirements
of different regulations, resale-below-cost regulations are unlikely to be the ones
jurisdictions should pursue.
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