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Abstract 

This paper examines the effect of the rebuttable presumptions on the amount of harm introduced in Hungary and 
Latvia. Building on Owen’s (2007) five-element negligence framework and its translation into competition 
damages law by the Ashurst Study (2004), the paper develops a structured assessment of cartel damages regimes 
across infringement, fault, harm, causation, and protective scope. We argue that a presumption on the amount 
harm, taken in isolation, does not ensure effective enforcement. Using a comparative analysis of Hungary and 
Latvia and an exploratory probit model based on 26 cartel damages actions, the paper finds that successful claims 
are associated less with the existence of a statutory 10 per cent presumption than with procedural rules that ease 
proof and permit judicial estimation of damages. The comparison suggests that Latvia’s more comprehensive 
procedural implementation reduced evidentiary bottlenecks across the liability structure, whereas Hungary’s 
narrower substantive approach generated a waterbed effect in which reduced hurdles on harm were offset by 
stricter requirements concerning proximate cause. The findings support a broader claim: presumptions on harm 
work only when embedded in a balanced institutional framework that facilitates proof of all the core elements of 
competition damages liability. 

Keywords: cartel damages, private enforcement, rebuttable presumption on harm. 
JEL Classification: K21, K41, L41. 

I. Introduction 

In competition damages actions, as in classical tort law, liability rests upon the fulfilment of five cumulative 
elements: (1) a proven infringement of competition law, (2) a culpable act or omission attributable to the defendant, 
(3) the requirement that the violated rule was intended to protect the claimant’s interests, (4) the occurrence of 
harm, and (5) a causal link between the infringement and that harm. While, in follow-on damages cases, which 
constitute the majority of damages actions in the European Union, the existence of unlawful conduct and the 
culpable act or omission are typically established by competition authorities, the burden of proving the remaining 
elements—especially harm and causation—often falls heavily upon the claimant. 

A rebuttable presumption that legally enshrines an assumption as to the amount of harm caused by a collusive 
agreement can serve as a tool to facilitate proof of harm. Following the transposition of the Damages Directive 
into national law, Member States implemented a rebuttable presumption on the occurrence of harm. Some 
jurisdictions have gone further and combined that presumption with a presumption on the amount of harm caused. 
The objective of introducing such a presumption is to facilitate the quantification of harm. 

This paper assesses the success of the rebuttable presumption on the amount of harm in the enforcement of cartel 
damages claims. It introduces a systematic framework for evaluating cartel damages regimes based on the five 
elements of negligence discussed by Owen (2007) and translated into competition damages law in the Ashurst 
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Study (2004). After discussing the rationale for presumptions on the occurrence and amount of harm, the paper 
applies that framework to Hungary and Latvia. 

The central result is that the introduction of a rebuttable presumption on the amount of harm does not, by itself, 
automatically facilitate the enforcement of damages claims. A cross-country assessment of Latvia and Hungary 
provides indicative evidence that successful claims are attributable less to the presumption on the amount of harm 
than to Latvia’s broader procedural framework for damages actions. 

This conclusion is reinforced by assessing the Hungarian and Latvian regimes through the five-element lens. 
Latvia pursued a more comprehensive approach by reducing hurdles associated with the proof of each of the five 
elements. In Hungary, by contrast, many cases were dismissed for failing to prove other elements such as 
proximate cause. The comparison suggests that the implementation of a rebuttable presumption on the amount of 
harm must be flanked by a broader catalogue of measures that facilitate proof across the full structure of 
competition damages liability. 

II. The Five Elements of Negligence in Competition Damages Actions 

A. The five elements of negligence 

The emergence of the tort of negligence in the nineteenth century prompted extensive debate concerning the 
constituent elements that need to be established to succeed in a damages claim. Scholars differed as to whether 
negligence should be conceptualized through three, four, or five elements. Owen (2007) argues for a five-element 
structure consisting of: (1) duty, (2) breach, (3) cause, (4) proximate cause, and (5) harm. 

The five-element framework introduces a conceptual distinction between cause and proximate cause, two 
components that had long been conflated in negligence doctrines focusing on three or four elements. Cause in fact 
refers to the factual link between the defendant’s conduct and the claimant’s injury. It asks a counterfactual 
question: would the harm have occurred if the defendant had not acted negligently? If the answer is no, factual 
causation is established. It is therefore primarily a matter of evidence and probability rather than legal evaluation. 

Proximate cause, by contrast, serves as a legal limit on liability even when factual causation can be shown. It asks 
whether the harm is sufficiently close to the defendant’s conduct to make it fair and reasonable to hold the 
defendant legally responsible. Courts typically consider factors such as foreseeability and remoteness. In that 
sense, factual causation shows that the defendant’s act actually contributed to the harm, while proximate causation 
determines whether the law should recognize that link as a sufficient basis for liability. 

The distinction between cause and proximate cause also sharpens the meaning of harm. Harm is not simply any 
adverse effect that follows from the defendant’s conduct. Cause in fact establishes the empirical connection 
between the conduct and the loss. Proximate cause performs a different function: it asks whether that loss is 
sufficiently closely connected to the wrongful conduct to count, in law, as a compensable injury. Harm is therefore 
not merely a factual loss, but a legally relevant loss. 

This matters because, without that second step, liability could expand too far. Many acts produce chains of 
economic and social consequences, but not all of them should generate damages claims. Cause in fact identifies 
the existence of a causal link; proximate cause limits its legal scope. Harm therefore sits at the end of both 
inquiries: it is the claimant’s legally relevant loss, not merely any loss that can be traced back to the defendant’s 
conduct. 

B. The five elements of negligence in competition damages actions 

A comparable liability structure emerged in the European Union’s approach to competition damages following 
the seminal judgments in Courage and Manfredi. Although the Court of Justice did not employ the vocabulary of 
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tort law, its reasoning unmistakably followed a negligence-based logic that closely resembles the five elements of 
negligence. 

In both judgments, the Court’s reasoning explicitly refers to several core elements that must be established to 
claim damages. First, there must be an infringement of competition law, that is, conduct capable of restricting or 
distorting competition. Second, the claimant must show that actual harm has been suffered. Third, there must be 
a causal link between the infringement and the harm suffered. These elements are articulated most clearly in 
Manfredi, where the Court stated that any individual can claim compensation where there is a causal relationship 
between the harm and an agreement or practice prohibited under Article 81 EC. 

Beyond these explicit requirements, the Court’s reasoning also implies an additional condition limiting the scope 
of liability. In both judgments, damages may be claimed only by those who suffered loss caused to them by the 
anticompetitive conduct. This formulation implicitly introduces a protective-scope requirement: the claimant must 
fall within the class of persons whose interests the competition rules are intended to protect. In functional terms, 
that requirement performs a role comparable to proximate cause in tort law. 

When viewed together, the explicit and implicit elements identified in Courage and Manfredi closely resemble the 
classical tort structure described by Owen. In this framework, the infringement of competition law corresponds to 
breach of a legal duty; the requirement of harm reflects the compensatory foundation of private law; factual 
causation is captured by the causal link; and the limitation to claimants within the protective scope of the rule 
performs a function analogous to proximate cause. The Court’s jurisprudence thus translates a negligence-like 
liability structure into competition damages law. 

While Courage and Manfredi established the Union-law core of competition damages actions by explicitly 
referring to infringement, harm, and causation, they did not articulate a complete tort framework. Rather, the Court 
identified the minimum conditions necessary to secure the effectiveness of Articles 101 and 102 TFEU while 
leaving the detailed structure of liability to national law, subject to the principles of equivalence and effectiveness. 

It is against this background that the Ashurst Study marked an important step in the development of competition 
damages law. Prepared for the European Commission, the study undertook a Member State-wide comparative 
analysis of the legal basis for damages actions and identified five elements that a claimant must, at most, establish: 
infringement, fault, damage, causation, and that the rule infringed was intended to protect the claimant. These 
criteria mirror the five elements of negligence identified by Owen and translate them into a competition law setting, 
as Table 1 shows. 

Table 1. The five elements of negligence in competition law 

Five elements of negligence Five elements of competition damages liability 

Duty Violation of competition law 

Breach Fault 

Harm Damage 

Cause in fact Causation 

Proximate cause The rule infringed was intended to protect the claimant 



 

Page 4 

 

Source: Owen (2007); Ashurst Study (2004). 

The five elements of competition damages actions identified in the Ashurst Study are more than a descriptive 
framework. They can also serve as a checklist for evaluating legislation. The key question is whether a legal 
regime makes it easier in practice for claimants to establish the different elements of a damages claim: 
infringement of competition law, fault, damage, causation, and the claimant’s position within the protective scope 
of the rule. A legal reform facilitates competition damages actions only if it reduces the practical burden of proving 
these elements overall. If it simplifies proof on one point but shifts difficulty to another, the overall effect may be 
much smaller than it first appears. 

C. The EU Damages Directive and the five elements of competition damages actions 

The EU Damages Directive, adopted in 2014, aimed to establish common rules for actions for damages under 
national law across the Member States. Its central objective, however, was not to create a uniform European cause 
of action. Rather, it sought to reduce the practical obstacles that had long undermined private cartel enforcement. 
Against that background, the Directive can be understood as the Union’s response to a structural problem already 
diagnosed by the Ashurst Study: the need to recalibrate national legal systems so that competition damages actions 
could become practically enforceable. 

More generally, the Directive operates by adjusting procedural and substantive bottlenecks in national legal 
systems. This is clear from Article 3, which codifies the right to full compensation and specifies that such 
compensation must cover actual loss, loss of profit, and interest. It is reinforced by the rules on disclosure of 
evidence in Articles 5 to 8, the evidential status of national competition authority decisions in Article 9, the rules 
on limitation periods in Article 10, the provisions on joint and several liability in Articles 11 and 12, and the rules 
on quantification and presumptions of harm in Article 17. The Directive is therefore best understood not as a 
substantive refoundation of competition damages liability, but as a functional reorganization of the conditions 
under which such liability can be proved and enforced. 

Seen through the lens of the five elements identified by the Ashurst Study, this logic becomes particularly clear. 
Infringement, and to some extent fault, are addressed through Article 9, which strengthens the evidential effect of 
competition authority decisions. Damage is addressed in Article 3 and, above all, in Article 17, with Article 17(2) 
introducing the rebuttable presumption on the occurrence of harm discussed in this paper. While causation is not 
harmonized expressly, it is indirectly facilitated through disclosure rules, limitation rules, and the possibility of 
judicial estimation under Article 17(1). 

By contrast, proximate cause remains largely embedded in national tort law. That is the methodological point. The 
Directive does not ease each element equally. Its practical effectiveness depends on whether national transposition 
measures rebalance the burden of proof across the liability structure as a whole, or merely shift pressure from one 
element—especially harm—to another, most notably normative causation. 

From this perspective, the Directive also reflects a distinction between factual causation and normative attribution, 
even if it does not formulate that distinction in the vocabulary of tort theory. On the one hand, the claimant must 
still show that the infringement contributed to the economic loss suffered. On the other hand, the Directive contains 
rules that are intelligible as devices for determining whether a given loss remains sufficiently connected to the 
infringement to count as compensable harm. 

In that respect, the Directive does not merely facilitate proof that damage occurred; it also structures the question 
on which market level, and in relation to which claimant, that damage is legally located. Chapter IV of the 
Directive, in particular, addresses the passing-on of overcharges and the position of indirect purchasers, thereby 
making visible a distinction between factual causation and the legal allocation of harm along the supply chain. 
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This becomes particularly clear in the treatment of pass-on and umbrella effects. The rules on pass-on do not 
merely ask whether the cartel overcharge was factually caused; they also address whether the legally relevant harm 
remains with the direct purchaser or has shifted, in whole or in part, to actors further downstream. The same logic 
appears, in a different register, in relation to umbrella effects. By taking account of losses linked to prices charged 
by undertakings not party to the cartel, the Union framework recognizes that some consequences, although 
mediated by further market behaviour, may still fall within the scope of liability. 

III. Rebuttable Presumptions of Harm 

In competition law, two types of rebuttable presumptions of harm can be distinguished: 

1. The rebuttable presumption on the occurrence of harm: a cartel effect is assumed de lege lata and 
therefore does not require separate proof in the individual case. The presumption remains rebuttable. 

2. The rebuttable presumption on the amount of harm: a fixed amount of harm corresponds to a legally 
fixed overcharge. This presumption as to quantum is likewise rebuttable. 

The following subsections assess how these two presumptions facilitate proof of the harm element and examine 
the reasons for introducing them. 

A. The purpose of the rebuttable presumptions of harm 

As outlined above, the two presumptions affect proof of harm in different ways. To clarify their respective 
functions, their purposes are assessed separately below. 

1. The rebuttable presumption on the occurrence of harm 

The rebuttable presumption on harm has been enshrined in the national laws of the Member States following its 
introduction in Article 17(2) of the Damages Directive. Although Member States have followed different 
approaches regarding timing, legislative design, and doctrinal placement, the basic idea remains intact. 

First, the rebuttable presumption of harm serves an important function in terms of procedural efficiency. The 
occurrence of harm is presumed by operation of statute and it is therefore possible to proceed on the basis of a 
typified assumption that harm has occurred, without requiring proof in every individual case. The burden of 
proving the occurrence of harm is thus removed from claimants. 

Second, from a substantive legal perspective, the rebuttable presumption of harm concerns one of the elements 
required to establish the claim: it is presumed that infringements of competition law cause harm. In this respect, 
the rebuttable presumption goes beyond mere prima facie evidence. As a judicial evidentiary device, prima facie 
evidence permits an inference of harm from a typical course of events. The rebuttable presumption develops this 
logic further by predetermining the existence of harm in principle, without requiring positive proof in the 
individual case. 

The rebuttable presumption postulates a causal link between the infringement and the harm suffered. This entails 
not only relief from the burden of proving harm, but also a reversal of the burden of proof. It is now for the 
defendant to rebut the presumed harm. For that purpose, it is sufficient to set out specific circumstances capable 
of undermining the presumption, without necessarily proving the contrary in full. 

Although the rebuttable presumption of harm involves a degree of standardization and therefore stands in some 
tension with individualised assessment, it is broadly consistent with the findings of the economic literature. The 
results of theoretical and experimental economic research show that cartels can emerge under a wide range of 
market conditions and may produce harmful effects. A statutory presumption that cartel infringements cause harm 
therefore appears plausible in light of economic research. 
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At the same time, economic research underscores that there is no automatic link between the intention to form a 
cartel and the occurrence of actual harm. Where the equilibrium conditions required for successful cartel formation 
are not met in a given market, an intended cartel arrangement will not necessarily produce cartel effects. 

The findings of economic research therefore suggest that a presumption as to the occurrence of harm can be legally 
justified only if it remains rebuttable. Relieving claimants of the burden of proving harm correspondingly places 
a burden on defendants to displace the presumption. The Directive underlines that defendants must be afforded a 
genuine opportunity to rebut it, and courts must ensure that this entitlement amounts to an effective practical 
possibility. 

2. The rebuttable presumption on the amount of harm 

The Damages Directive does not include a rebuttable presumption on the amount of harm. The implementation of 
such a presumption was left to the discretion of the Member States and has, so far, been adopted in only a small 
number of jurisdictions. Its introduction nevertheless continues to be discussed in other jurisdictions, including 
Germany, where Kersting (2022) proposed a statutory overcharge presumption as a means of facilitating proof of 
harm. 

This debate is particularly acute with regard to the quantification of damages. Even where the infringement has 
already been established by a competition authority, the claimant must still reconstruct not only the cartel period 
but also the counterfactual but-for scenario. As Hornkohl (2021) emphasizes, the quantification of harm remains 
one of the principal obstacles in damages litigation. 

In this respect, the rebuttable presumption on the amount of harm lifts part of the evidentiary burden from the 
claimant, who can rely on the overcharge level enshrined in the relevant statute. The introduction of such a 
presumption thus serves the same basic purpose as the presumption on the occurrence of harm: reducing the 
hurdles faced by cartel victims in seeking compensation. 

While the rebuttable presumption on the occurrence of harm assumes that a cartel will generally have some 
harmful effect, the rebuttable presumption on the amount of harm presupposes that the harm generated will at least 
correspond to the amount specified in damages law. In that regard, the possibility of rebuttal plays an essential 
role. Meta-studies on cartel overcharges, such as Boyer and Kotchoni (2015) and Connor and Lande (2008), show 
that overcharges vary substantially across cartels. A fixed statutory percentage can therefore only be justified as a 
rebuttable benchmark rather than as a conclusive measure of cartel harm. 

The rebuttable presumption on the amount of harm also seeks to facilitate private enforcement of competition law. 
Although its deterrent effect is difficult to measure directly, the prospect of simplified follow-on damages claims 
can be expected to increase the private costs of cartel participation and thus strengthen deterrence at the margin. 

B. The effect of the rebuttable presumptions on harm 

1. The rebuttable presumption on the occurrence of harm 

The stated objective of the Damages Directive was to facilitate the effective pursuit of damages claims for 
competition law infringements and to ensure that their enforcement is not rendered practically impossible or 
excessively difficult. Against that background, rebuttable presumptions should be understood as instruments 
intended to achieve that objective. 

If the purpose of the presumption is to facilitate claims for compensation, its most immediate effect would be an 
increase in the number of damages actions brought before courts. Although that effect still requires systematic 
empirical testing, the increase in cumulative cases reported by Laborde (2025) after 2014 is at least consistent with 
the view that the Directive, including the mandatory presumption of harm, lowered barriers to litigation. 
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A less direct but nonetheless important effect of the presumption is its contribution to legal certainty. Its statutory 
enshrinement establishes a judicial point of departure in favour of the injured party: once a cartel infringement has 
been established and it is plausible that the transactions at issue fall within its substantive and temporal scope, 
harm is presumed as a matter of principle. 

This increases the predictability and calculability of competition damages litigation. Procedural economy shifts 
away from the threshold question whether harm occurred and towards the quantitative assessment of its extent. At 
the same time, the presumption curtails the effectiveness of bare denial: cartel participants seeking to rebut the 
existence of harm must substantiate their objections in concrete terms. 

The presumption does not, however, amount to a guarantee of success for claimants or to a blanket automatism of 
liability for defendants. Its legitimacy and operative force depend upon an appropriate limitation of scope: it 
applies only insofar as the claim asserted is sufficiently connected to the established infringement, especially with 
regard to product, market, period, and transaction. 

2. The rebuttable presumption on the amount of harm 

The rebuttable presumption on the amount of harm most likely has a facilitating effect on the proof of harm in 
cartel damages cases. The European Commission has identified quantification of harm as a particularly 
burdensome task for claimants. In that respect, the presumption alleviates the burden of proof regarding the level 
of harm suffered. 

Because the presumption legally enshrines a specific overcharge that can be invoked in damages proceedings, it 
potentially establishes a lower bound for the damages claimed in court. A claimant will nevertheless rely on the 
statutory benchmark only where the expected damage is at or below the presumed level. Where the likely 
overcharge is higher, the claimant retains incentives to quantify the damage independently in order to avoid 
undercompensation. 

The possibility of undercompensation shows that the presumption on the amount of harm does not alleviate the 
burden of proof for all claimants. Conversely, the risk of overcompensation points to the limits of such a 
presumption in light of the principle of full compensation. While a fixed percentage may improve litigation 
efficiency, it may diverge from the actual overcharge in the individual case. 

The rebuttable presumption on the amount of harm could also facilitate private cartel enforcement more 
generally. If proof of harm becomes easier, private damages claims pose a more substantial threat to firms 
contemplating collusion, since cartel participation may then generate not only administrative fines but also a 
greater likelihood of successful private claims. 

Finally, the rebuttable presumption on the amount of harm can serve as an anchor for judges when they 
determine overcharges in damages cases. This anchoring effect may become even more pronounced where 
judicial estimation of damages is available, as in jurisdictions such as Germany or Latvia. In such frameworks, a 
legally enshrined overcharge can function as a salient benchmark even where the presumption is not directly 
applicable. 

IV. The Rebuttable Presumption on the Amount of Harm in Practice 

The Damages Directive does not itself include a rebuttable presumption on the amount of harm. Only a few 
countries have implemented such a presumption so far: 

• Hungary: As early as 2009, the Hungarian legislature stipulated in Article 88/G(6) of the Competition 
Act a rebuttable assumption of harm amounting to 10%. 

• Latvia: In 2017, Latvia incorporated a rebuttable presumption of a 10% overcharge into Latvian 
competition law (Konkurences likums). 
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• Romania: In 2020, Romania introduced a rebuttable presumption of a 20% overcharge through 
Government Emergency Ordinance No. 170/2020. 

The following subsections examine how the introduction of a rebuttable presumption on the amount of harm has 
affected cartel damages litigation in the countries concerned. 

A. Country-specific assessment 

1. Romania 

Government Emergency Ordinance No. 39/2017 was originally intended to transpose the Damages Directive into 
Romanian law. After its publication in the Official Gazette on 8 June 2017, it entered into force the same day. The 
ordinance was later declared unconstitutional because the government had failed to obtain the opinion of the 
Romanian Economic and Social Council, as required by the Romanian Constitution and national law. 
Constitutional Court Decision No. 239 of 3 June 2020, published in the Official Gazette on 23 July 2020, 
effectively suspended the earlier implementing ordinance. 

To close this regulatory gap and avoid infringement proceedings, the Romanian government adopted Government 
Emergency Ordinance No. 170/2020 on 16 October 2020. This ordinance again transposed the Damages Directive 
into national law and largely incorporated the substantive provisions of the annulled 2017 ordinance. In this 
context, Romanian law was also supplemented by a rebuttable presumption of a cartel-induced price increase of 
20%. 

The following figure compares cartel damages actions with court rulings awarding damages in Romania: 

Figure 1. Cartel damages actions and judgments awarding damages in Romania 

 
Source: Analysis based on Laborde (2025). 

Despite the incorporation of the double rebuttable presumption into national competition law, Romania has so far 
recorded only a single cartel damages action. Although the Romanian competition authority has uncovered a 
number of competition infringements in recent years, only a limited number of potential victims appear to have 
brought damages claims to date. 

These findings should not be overinterpreted, particularly in light of the delayed implementation of the Damages 
Directive and Romania’s still limited experience with cartel litigation. They nevertheless suggest that the 
introduction of a rebuttable presumption does not automatically generate a substantial increase in damages claims. 

2. Hungary 

The Damages Directive was implemented in Hungary through an amendment to Act No. LVII of 1996 on the 
Prohibition of Unfair and Restrictive Market Practices. The amendment was adopted in December 2016 and 
entered into force on 15 January 2017. However, the rebuttable presumption concerning the amount of harm was 
not a novel feature of Hungarian law. Already in 2009, the Hungarian legislature introduced Article 88/G(6) of 
the Competition Act, establishing a presumption that cartel infringements cause harm amounting to 10%. 

With a total of eleven cartel damages actions, Hungary now ranks alongside comparatively claimant-friendly 
jurisdictions such as Portugal and the Netherlands. 

Figure 2. Cartel damages actions and judgments awarding damages in Hungary 
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Source: Analysis based on Laborde (2025). 

The statistics nevertheless reveal a low number of damages awards: in only one case did the court award damages 
to the claimant. To better understand the effect of the rebuttable presumption on judicial decision-making, we 
reviewed all eleven Hungarian cartel damages cases. 

In seven of the eleven identified decisions, claims for cartel damages based on the rebuttable presumption of a 
10% overcharge were unsuccessful. These findings provide an initial indication of the limits of the presumption 
for the enforcement of damages claims. In addition, an analysis of the duration of those proceedings shows that 
some lasted for almost ten years. 

Against this background, it is questionable whether the introduction of a rebuttable presumption of harm can both 
accelerate proceedings and materially increase the likelihood of success. Recent decisions of the Supreme Court 
indicate that questions concerning admissibility and limitation periods were particularly important in Hungarian 
cartel damages litigation. 

The Hungarian case law reveals a clear waterbed effect: the reduction of procedural hurdles in proving harm has 
been offset by strict pleading and evidentiary requirements regarding the claimant’s own affectedness, that is, 
proximate cause. 

The low number of judgments addressing the amount of damages can therefore be attributed less to the absence 
of a presumption regarding quantum than to the failure to prove that the claimant was directly burdened by the 
cartel-induced overcharge. Procedural facilitation in proving harm is effectively neutralized by heightened 
requirements concerning standing and normative causation. 

3. Latvia 

The Damages Directive was transposed into Latvian law only after the European Commission threatened to initiate 
infringement proceedings. In Latvia, the Directive was implemented both in the lex specialis, namely the 
Competition Law (Konkurences likums), and in the lex generalis, namely the Civil Procedure Law (Civilprocesa 
likums). Jurisdiction over actions for competition law damages lies exclusively with the Economic Court 
(Ekonomisko lietu tiesa). 

In recent years, Latvia has experienced a significant increase in civil cartel damages actions, as illustrated in the 
following figure. 

Figure 3. Cartel damages actions and judgments awarding damages in Latvia 

 
Source: Analysis based on Laborde (2025) and own research. 

The figure reveals a sharp increase in cartel damages actions. Practitioners have attributed this development not 
only to multiple infringement decisions of the Latvian Competition Council, but also to support provided to public 
bodies in developing damages actions, efforts of the General Prosecutor’s Office, and the statutory rebuttable 
presumption of a 10% overcharge. 

“Within less than two years, the number of cases there grew from zero to 13. Latvian practitioners 
attribute this rapid development to reasons that are not uncommon (multiple infringement decisions 
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of the Latvian Competition Council), but also to other reasons that are less conventional (for 
example, support provided by the Competition Council to the development of damages actions 
brought by public bodies, efforts of the General Prosecutor’s Office, and rebuttable presumption of 
a 10% overcharge).” 

In addition to the increasing number of filed claims, Latvia also shows a notable number of judgments awarding 
damages. We reviewed all available court decisions of the Latvian Economic Court concerning competition 
damages claims. Out of a total of 15 cases, nine claims were brought on the basis of the rebuttable presumption of 
harm amounting to 10%. However, in none of these cases were damages awarded directly on the basis of the 
statutory presumption. 

This must be read against the temporal scope of the Directive. All claims concerned cartel cases that had been 
uncovered before the implementation of the Damages Directive into national law. As follows from the Court of 
Justice’s judgment in Volvo and DAF Trucks, the rebuttable presumption of harm is a rule of substantive law and 
therefore does not apply ex tunc. Consequently, the presumption has so far not been applied directly in Latvian 
damages actions. 

In four of the six cases in which damages were awarded, the Economic Court nevertheless carried out a 
discretionary judicial estimation of harm and explicitly referred to the rebuttable presumption when estimating a 
price overcharge of 10%. Another noteworthy feature of Latvian litigation is the short duration of proceedings: 
the median duration is six months. 

B. Assessing the rebuttable presumption in light of the five elements of negligence 

The differing success of cartel damages claims in Latvia and Hungary can largely be explained by the way 
Directive 2014/104/EU was implemented in both countries. Latvia implemented the Directive not only in 
substantive law through the Competition Law, but also procedurally through the Civil Procedure Law. As a result, 
the Economic Court operates under clearer procedural guidance concerning burden of proof, evidentiary 
facilitation, and judicial estimation of damages. Even where the factual situation remains uncertain, the court is 
empowered to determine the amount of harm at its discretion (pēc saviem ieskatiem). In practice, this has 
frequently resulted in the awarding of lump-sum overcharges of 10%. 

Hungary, by contrast, implemented the Directive primarily in substantive law without corresponding amendments 
to its civil procedure code. Hungarian courts therefore lack the same procedural basis for discretionary damage 
estimation; instead, they apply the substantive presumption narrowly and frequently dismiss claims for lack of 
proof of causation or market impact. 

Against this background, we conducted an exploratory probit model based on 26 Hungarian and Latvian cartel 
damages actions to assess whether the rebuttable presumption and procedural reforms correlate with successful 
claims. The dependent variable captures whether damages were awarded (dmg = 1), while the key explanatory 
variables indicate whether the claimant relied on the 10% presumption (pa_10 = 1) and whether the court explicitly 
referred to the reformed rules of civil procedure (para_97 = 1). Given the limited number of observations and the 
heterogeneity of underlying cartel cases, the model is not intended to establish causal effects, but rather to identify 
indicative institutional patterns. 

Table 2. Probit estimates of successful damages awards 

Variable Coefficient Robust Std. 
Err. 

z p-value 95% CI 

pa_10 -0.404 0.673 -0.60 0.549 [-1.724, 0.916] 

para_97 1.869** 0.769 2.43 0.015 [0.361, 3.377] 

Constant -0.812 0.601 -1.35 0.176 [-1.989, 0.365] 
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Model statistics     Value 

Observations     26 

Wald 𝜒𝜒2     5.95 

Prob > 𝜒𝜒2     0.051 

Pseudo R2     0.280 

 

Notes: Probit model with heteroskedasticity-robust standard errors. Dependent variable: dmg = 1 if damages were 
awarded. pa_10 = 1 if the claimant relied on the 10 per cent rebuttable presumption. para_97 = 1 if the proceedings 
explicitly referred to the reformed rules of civil procedure. ** p < 0.05. 

The results suggest a clear asymmetry between substantive and procedural instruments. While the coefficient on 
the rebuttable presumption remains statistically insignificant, reference to the reformed procedural framework 
exhibits a positive and statistically significant association with the likelihood of a successful claim. In other words, 
cases in which courts engage with the amended civil procedure rules are markedly more likely to result in damages 
being awarded. 

From a functional perspective, these results support the teleological argument advanced above. The rebuttable 
presumption, taken in isolation, does not appear materially to alter litigation outcomes. By contrast, procedural 
reforms that empower courts to estimate damages and to mitigate evidentiary constraints seem to play a decisive 
role in translating legal entitlements into effective remedies. The empirical evidence therefore indicates that the 
effectiveness of Article 17(2) of Directive 2014/104/EU depends less on the existence of a presumption as such 
than on the procedural environment in which it operates. 

This conclusion is confirmed by Table 3, which provides a synoptic overview of the tools implemented in 
Hungarian and Latvian law to facilitate proof of the five elements of competition damages liability. 

Table 3. Legal tools in Hungary and Latvia for proving the five elements of competition damages liability 

Element Hungary Latvia 

Duty 
2017 reform: new Chapter XIV/B in the 
Competition Act (Tpvt); civil claims expressly 
enforceable (Art. 88/V). 

2017 reform: amendments to the Competition Law 
(KL), especially Section 21 and Sections 21.1–21.5 
on damages actions. 

Breach 
2017 reform: binding effect of NCA / European 
Commission decisions in follow-on actions (Art. 
88/R Tpvt). 

2017 reform: CPL Chapter 30.6; Section 250.69 
gives binding effect to Competition Council 
decisions and recognises foreign NCA decisions. 

Causation in fact 
2017 reform: the court may request an opinion by 
the NCA on the existence / extent of harm and on 
causation (Art. 88/S Tpvt). 

2017 reform: disclosure and evidentiary facilitation 
in CPL Sections 250.66–250.70 (orders to produce 
evidence; adverse effects for withholding or 
destroying evidence). 

Proximate cause No specific new rule; proximate cause / 
remoteness remains governed by general civil law. 

CPL Section 97 (free assessment of evidence / 
judicial estimation) supports the court’s evaluation 
of remoteness and causal linkage. 

Damages 

2009: rebuttable 10% overcharge presumption for 
cartels. 2017: presumption that cartels cause harm 
(Art. 88/D(4)); judicial estimation in passing-on 
cases (Art. 88/G(2)); disclosure and sanctions 
(Arts. 88/J–88/Q). 

2017: 10% overcharge presumption in KL Section 
21(3); disclosure regime and sanctions in CPL 
Chapter 30.6. 2024: Competition Council gains a 
supporting methodological role for public 
contracting authorities in assessing / calculating 
damages. 

Notes: Tpvt = Hungarian Competition Act; KL = Latvian Competition Law; CPL = Latvian Civil Procedure Law. 

While both countries introduced a rebuttable presumption on the amount of harm and several other facilitating 
measures, a major discrepancy emerges with regard to proof of proximate cause. As already noted, Hungarian 



 

Page 12 

case law exhibits a waterbed effect: courts appear to have raised the bar for proving proximate cause in response 
to the lowering of the hurdle for proving damages. This can be explained by the fact that Hungary did not introduce 
specific legal tools to facilitate proof of proximate cause. 

Latvia followed a different path. Judicial estimation became available not only for quantifying damages but also, 
functionally, for assessing whether a sufficient connection existed between the cartel and the claimant’s loss. A 
closer look at the Latvian cases shows that the courts did not award damages directly on the basis of the rebuttable 
presumption on the amount of harm. Yet the statutory 10% figure served as an anchor in judicial estimation, even 
though the presumption itself was not applicable ex tunc because of its substantive character. 

V. Conclusion 

The possible introduction of a rebuttable presumption on the amount of harm continues to be discussed in many 
Member States. Proponents often expect such a presumption to shorten proceedings, especially because economic 
expert reports are frequently cited as a major reason for protracted litigation. A simple reference to a legally 
enshrined presumption regarding the amount of cartel harm may appear attractive in that regard. 

The analysis in this paper shows, however, that the introduction of a rebuttable presumption on the amount of 
harm does not automatically facilitate damages litigation. Although such a presumption eases proof of the harm 
element, the other elements of a damages action still need to be established. Evidence from Hungary suggests that 
claims are often defeated on other elements, especially proximate cause. A waterbed effect therefore emerges: 
lowering the hurdle for one element leads to an increase in the hurdles associated with another. 

The limited number of successful cartel damages actions in Hungary points to the absence of a sufficiently 
comprehensive legal framework. The practical effectiveness of such a framework depends on whether the burden 
of proof is balanced across the liability structure as a whole. In Hungary, implementation of the Directive shifted 
pressure away from harm but onto other elements, particularly proximate cause. 

In Latvia, by contrast, the implementation of the Directive appears to have been more balanced. The system 
includes the possibility of judicial estimation, which equips the judge with tools to assess the fulfilment of the 
different liability elements efficiently. This flexible structure has contributed to a series of judgments awarding 
damages, with the statutory 10% overcharge functioning as an anchor for estimation even where the presumption 
was not directly applicable. 

These developments do not mean that Latvian courts will cease to rely on economic evidence in the future. 
Legislative amendments adopted at the end of 2024 assign a new role to the Latvian competition authority, which 
is now tasked with providing methodological support to public contracting authorities in identifying, assessing, 
and calculating losses caused by infringements of competition law. The presumption of harm is therefore best 
understood not as a substitute for economic damage estimation, but as a complementary institutional tool. 
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