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LETTER FROM THE EDITOR

Dear Readers,

As is traditional, this Chronicle brings together a collection of insightful articles from this year’s CRESSE conference, exploring key developments in competition 
law and policy, with a particular focus on digital markets, antitrust enforcement, and regulatory trends. Each contribution sheds light on the challenges and 
opportunities shaping competition frameworks globally.

Federico Bruni opens the issue with a forward-looking examination of how the European Commission should evaluate the DMA in 2026. Bruni argues that 
cross-country divergence—particularly comparisons with the UK’s DMCC regime and ongoing U.S. litigation—offers a rare natural experiment for assessing 
the DMA’s real-world effects. Early empirical studies already exploit these differences to analyze changes in search behavior, platform ranking practices, and 
marketplace design. Yet Bruni warns that cross-country comparisons can mislead: global firms often implement changes worldwide, overlapping remedies blur 
attribution, and rapid technological shifts—especially generative AI—can obscure policy effects. A rigorous evaluation, he contends, must therefore examine 
not just article-by-article compliance but the core regulatory choice underpinning the DMA: whether its semi-flexible, obligation-based model truly outperforms 
more discretionary systems.

Ioannis Kokkoris analyzes the EU’s increasingly intricate regulatory architecture governing foreign investment and foreign subsidies, highlighting how the 
FDI Screening Regulation and the Foreign Subsidies Regulation (FSR) have reshaped transaction planning, procedural stakes, and strategic behavior across 
the Single Market. His contribution compares the institutional logic of each instrument: national-security-oriented FDI screening versus centrally enforced FSR 
scrutiny of distortive third-country subsidies. By mapping divergences in scope, thresholds, notification triggers, and substantive assessment criteria, Kokkoris 
underscores that the EU has effectively created a multilayered “regulatory Babel,” where merger review, FDI screening, and FSR enforcement can converge—
sometimes complementarily, sometimes unpredictably—on the same transaction. The early enforcement record, including high-profile Phase II cases and 
the Commission’s proactive stance on incomplete or opaque disclosures, suggests a regulatory environment that is simultaneously more assertive and more 
complex for global investors.

Bizet & Foschi confront one of the most technically challenging issues in modern competition analysis: how to define markets in environments dominated by 
product suites, ecosystems, and complementarities. Their article traces how authorities across Europe have wrestled with the boundaries between integrated 
systems and discrete product markets, drawing on recent cases involving Google Automotive Services, the Google Maps Platform, Adobe/Figma, Booking/
eTraveli, Meta’s Marketplace integration, and Microsoft Teams. They show that while the traditional SSNIP-based hypothetical monopolist test struggles with 
complements, agencies have developed adjusted frameworks—cluster/ecosystem markets, aftermarkets, and systems markets—to determine when com-
plements should be analyzed jointly or separately. The authors argue that demand heterogeneity, interoperability, supply-side constraints, switching costs, and 
transaction complementarities now often determine the “line-drawing” exercise. Their core insight is that market definition in the digital age is increasingly 
contextual, functional, and ecosystemic—not a mechanical application of old tools but an evolving analytical craft.

Alessandra Tonazzi examines the growing convergence between competition policy and consumer protection, arguing that digital markets increasingly require 
integrated and behaviorally informed enforcement approaches. Focusing on institutional design, the incorporation of behavioral insights, and the rise of dark 
commercial patterns, the article shows how consumer-facing practices can simultaneously distort individual choice and competitive dynamics. Drawing on 
OECD analysis and recent enforcement experience, it highlights how integrated or closely coordinated authorities are better positioned to diagnose market 
failures and design effective remedies. The article concludes that, as digital business models continue to blur traditional policy boundaries, effective market 
governance will depend on closer cooperation between competition and consumer protection regimes and a more realistic understanding of consumer behavior.

Camila Cabral Pires-Alves, Jardim Barbosa & Benites Cáffaro provide a sweeping and deeply contextualized account of Brazil’s turn toward ex ante digital 
regulation, situating Bill No. 4,675/2025 within both global trends and domestic constitutional imperatives. Their article argues that traditional ex post enforcement 
tools struggle to capture the speed, scale, and ecosystemic dynamics of digital platforms, and that Brazil’s proposed model seeks to blend lessons from the DMA, 
the UK’s DMCC Act, and Germany’s Section 19A with governance structures tailored to Brazilian administrative capacity. The authors emphasize that the bill’s hybrid 
approach—introducing platform designation, the creation of a Superintendence for Digital Markets, and a negotiation-oriented system of obligations—signals a 
deliberate move toward anticipatory regulation aimed at preventing, rather than merely correcting, competitive distortions in concentrated digital ecosystems.

Finally, Miroslava Scholten turns to a foundational but understudied question: how should we evaluate a competition authority’s performance? Rejecting 
purely quantitative scoring models, she argues that numbers tell only partial, and often misleading, stories—high case counts may signal robust enforcement 
or systemic failure; judicial annulments may reflect poor reasoning or, alternatively, a healthy system of checks and balances. Her proposed alternative centers 
on narrative, justification, and good-governance metrics, emphasizing preventive enforcement, proportionality, legitimacy, responsiveness, and the lived expe-
rience of regulatees. Drawing parallels to academia’s move toward narrative CVs, Scholten calls for a richer evaluative framework—one attentive to purpose, 
strategy, organizational design, stakeholder perceptions, and the agency’s capacity to foster early-stage compliance rather than relying solely on deterrence.

As this issue demonstrates, the future of competition and digital-market governance will be shaped not only by rules and remedies but by institutions’ capacity 
to adapt, learn, and reason across jurisdictions and technologies. We look forward to continuing these conversations as regulators, scholars, and practitioners 
confront the next wave of structural change.

As always, many thanks to our great panel of authors.

Sincerely,

CPI  Team
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COUNTRY COMPARISONS IN THE EVALUATION OF THE DMA
By Federico Bruni
The European Commission's 2026 evaluation of the Digital Markets Act faces a funda-
mental challenge: quantifying abstract goals like fairness and contestability in fast-mov-
ing, global markets. This article discusses the opportunities and the limitations of ex-
ploiting cross-country variation to evaluate the impact of the Act. Regulatory divergence 
between major jurisdictions can be informative for two reasons. First, it can generate 
credible counterfactuals for empirical studies, allowing researchers to measure the 
specific market impact of specific provisions included in the DMA and their associated 
compliance solutions. Second, it can provide insights on high-level regulatory design, 
enabling policymakers to compare the results obtained by different regulatory models 
with the hypotheses and the expectations made in the original impact assessment. At 
the same time, cross-country comparisons are limited by global spillovers and by the 
confounding impact of rapid technological change (e.g. Generative AI), which might limit 
the role played by regulatory asymmetries as a credible counterfactual. The success of 
the DMA’s evaluation will ultimately depend on establishing a transparent and rigorous 
methodological framework capable of managing these trade-offs, ensuring that interna-
tional divergence is used as a catalyst for adaptive policy learning.

“SUITE DREAMS”: MARKET DEFINITION AND 
COMPLEMENTARITY IN THE DIGITAL AGE
By Romain Bizet & Matteo Foschi
Are standard analytical tools used to delineate relevant markets fit for purpose in the 
context of digital ecosystems and product suites? We review recent European conduct 
and merger cases involving digital complements to answer this question. We find con-
ventional theories of harm have frequently required competition authorities to define 
separate markets even in the presence of bundles and suites of complementary prod-
ucts and services. We discuss the main demand-side and supply-side criteria used to 
delineate markets in practice and conditions under which the Hypothetical Monopolist 
Test (“HMT”) continues to provide valuable insights.
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AND CONSUMER PROTECTION: INSTITUTIONAL DESIGN, 
BEHAVIORAL INSIGHTS, AND EMERGING CHALLENGES IN 
DIGITAL MARKETS
By Alessandra Tonazzi
Over the past decade, the relationship between competition policy and consumer protec-
tion has undergone a profound transformation. Traditionally treated as distinct domains 
— with competition policy focused on preserving market structure and consumer protec-
tion centered on safeguarding individuals from unfair or deceptive practices — the two 
areas increasingly converge in both theory and enforcement practice. Digital markets, in 
particular, have blurred these boundaries. Firms design interfaces that shape consumer 
decision-making, accumulate and leverage vast data advantages, and deploy pricing and 
promotional strategies that complicate comparison shopping. Such practices have come 
under scrutiny for their implications for both competition enforcement and consumer pro-
tection, highlighting how consumer behavior and market dynamics are deeply intertwined. 
This article examines the interaction between competition and consumer protection along 
three primary dimensions: institutional design, the integration of behavioral insights into en-
forcement, and emerging challenges associated with dark commercial patterns and digital 
market practices. Drawing on OECD work and recent enforcement experiences, it argues 
that institutional design matters in enabling authorities to respond to these challenges. 
The incorporation of behavioral insights into enforcement enhances authorities’ ability to 
diagnose market failures and to design interventions that reflect how consumers actually 
behave, rather than how they are assumed to behave. Looking ahead, the prevalence of 
dark commercial patterns and other consumer-facing strategies in digital markets suggests 
that effective enforcement will increasingly depend on integrated, behaviorally informed 
approaches that combine legal, economic, and empirical tools.

32

NEW REGULATORY TOOLS FOR THE EU FOREIGN DIRECT 
INVESTMENT SCREENING AND FOREIGN SUBSIDIES 
REGULATION
By Ioannis Kokkoris
Recent EU regulatory developments have significantly expanded oversight of mergers, 
acquisitions, and foreign investments through the Foreign Direct Investment (“FDI”) 
Screening Regulation and the Foreign Subsidies Regulation (“FSR”). The FDI regime, 
implemented nationally and strengthened by 2024 reforms, aims to protect securi-
ty and public order by scrutinizing investments in sensitive sectors, though Member 
State approaches remain highly fragmented. The FSR, enforced centrally by the Euro-
pean Commission, targets distortive foreign subsidies affecting concentrations, public 
procurement, and market operations, relying on mandatory notifications triggered by 
foreign financial contributions. Early enforcement demonstrates an assertive approach, 
particularly toward state-backed firms. Comparing the EUMR, FSR, and national FDI re-
gimes reveals overlapping but distinct objectives — competition, subsidy distortion, and 
security — creating a complex, multi-layered approval landscape. Divergent thresh-
olds, procedures, and timelines reduce transaction predictability. As EU industrial policy 
evolves, greater transparency and harmonization will be essential to balance openness 
to investment with strategic autonomy and fair competition.

14
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quantitative scoring models, this article argues that numbers tell only partial, and often 
misleading, stories—high case counts may signal robust enforcement or systemic 
failure; judicial annulments may reflect poor reasoning or, alternatively, a healthy sys-
tem of checks and balances. The author proposed alternative centers on narrative, 
justification, and good-governance metrics, emphasizing preventive enforcement, 
proportionality, legitimacy, responsiveness, and the lived experience of regulatees. 
Drawing parallels to academia’s move toward narrative CVs, Scholten calls for a rich-
er evaluative framework—one attentive to purpose, strategy, organizational design, 
stakeholder perceptions, and the agency’s capacity to foster early-stage compliance 
rather than relying solely on deterrence.
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By Camila Cabral Pires-Alves, Vitor Jardim Barbosa & Rafaela Benites 
Cáffaro
This article examines Brazil’s proposed Bill No. 4,675/2025, which introduces an ex ante 
regime for systemically relevant digital platforms under the authority of CADE. It argues that 
traditional ex post, case-by-case antitrust enforcement is ill suited to address harms rooted 
in data-driven network effects, default settings and ecosystem governance, as illustrated 
by Brazil’s recent experience in digital cases. The bill creates a Superintendence for Digital 
Markets and empowers CADE to designate platforms based on ecosystem power and to 
impose tailored obligations on transparency, non-discrimination, interoperability and data 
access. Building on comparative experiences with emerging regulatory regimes for digital 
platforms, the Brazilian proposal adopts a hybrid, negotiation-based approach that seeks to 
reconcile institutional constraints with the need for more proactive oversight. The article sit-
uates this framework within Brazil’s broader digital agenda and developmental objectives, 
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to questions of technological autonomy, innovation and participation in global value chains.

37



7 CPI Antitrust Chronicle® December 2025
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what you want (or don’t want) to see, at: antitrustchronicle@competitionpolicyinternational.com.

CPI ANTITRUST CHRONICLES February 2026

For February 2026, we will feature an Antitrust Chronicle focused on issues related to (1) Gig Economy; and (2) Behavioral Economics. 

Contributions to the Antitrust Chronicle are about 2,500 – 4,000 words long. They should be lightly cited and not be written as long law-review 
articles with many in-depth footnotes. As with all CPI publications, articles for the CPI Antitrust Chronicle should be written clearly and with the 
reader always in mind.

Interested authors should send their contributions to Sam Sadden (ssadden@competitionpolicyinternational.com) with the subject line “Antitrust 
Chronicle,” a short bio and picture(s) of the author(s).

The CPI Editorial Team will evaluate all submissions and will publish the best papers. Authors can submit papers on any topic related to compe-
tition and regulation, however, priority will be given to articles addressing the abovementioned topics. Co-authors are always welcome.

WHAT’S NEXT?
For January 2026, we will feature an Antitrust Chronicle focused on issues related to (1) Hub & Spoke Conspiracies; and (2) Recidivism.

mailto:antitrustchronicle%40competitionpolicyinternational.com?subject=
mailto:ssadden%40competitionpolicyinternational.com?subject=
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I. INTRODUCTION: THE EVALUATION CHALLENGE

By the end of May 2026, the European Commission (“EC”) will have published the first ex-post evaluation of one of the most consequential pieces 
of regulation implemented in the first Von Der Leyen term (2019-2024): the Digital Markets Act (“DMA”). Whilst it is probably premature and 
unfeasible to conduct a fully conclusive evidence-based evaluation of such a complex and novel regulatory framework at this stage, this exercise 
is likely to represent a highly significant milestone in the history of EU market regulation.

From an economic perspective, the main challenge of conducting a rigorous evaluation of the DMA is that its goals are relatively 
abstract. Unlike earlier regulatory frameworks which pursued comparatively more concrete and tangible outcomes (such as observable 
reductions in retail prices within the telecommunications sector or measurable increases in media diversity), the DMA’s success is more 
difficult to quantify. Fairness and contestability cannot be captured by a specific set of indicators or benchmarks. Instead, these concepts 
act more as guiding principles to steer how competition operates and how value is distributed across digital ecosystems. It is therefore 
not surprising that the public versions of most DMA compliance reports produced by gatekeepers do not mention specific data points or 
indicators.2

Moreover, the markets affected by the DMA are fundamentally fast-moving environments, where technological progress and user pref-
erences change more rapidly than in other markets. This means that competitive conditions can shift materially and quickly. Specific elements, 
such as product design, algorithmic functionality, or data access strategies, are constantly evolving. As a result, isolating and accurately attribut-
ing observed changes in behaviors and structures to the DMA’s specific interventions becomes extremely difficult.

A further critical feature of the DMA is the source of market power that the Act is trying to address. Incumbents, such as those in the 
telecommunications or energy sectors, typically owe their market position to deliberate public policy decisions that first established and then 
gradually liberalized natural monopolies. By contrast, today’s digital gatekeepers have largely achieved their scale through competition “in” and 
“for” the market, making it particularly difficult to identify and measure unintended consequences and trade-offs.

Lastly, whilst earlier waves of economic regulation primarily national or regional in scope, the DMA evaluation will need to analyze a 
landscape where most designated gatekeepers are quintessentially global corporations headquartered outside the European Union, notably in the 
United States. This global dimension complicates not only the interpretation of the DMA’s broader impact on innovation but also its enforcement 
and overall evaluation.

In this intellectually challenging context, as discussed in section II below, international divergence is undoubtedly a significant 
opportunity to evaluate the direction and the magnitude of the impact of the DMA. For example, the United Kingdom’s new Digital Markets, 
Competition and Consumers Act (“DMCCA”) has already led to three Strategic Market Status (“SMS”) designations: Google’s general search 
and search advertising services and both Google’s and Apple’s mobile platforms. By comparing market outcomes in these two jurisdictions, 
researchers and policymakers can draw important conclusions on the extent to which the DMA has achieved its objectives. Similarly, ongoing 
litigation proceedings in the United States against major platforms can be interpreted as a series of parallel but distinct regulatory experi-
ments. Comparing the outcomes of these experiments could, theoretically, help identify which regulatory interventions succeed and which 
ones are less successful. 

At the same time, as argued in section III, relying on cross-country comparison can be challenging and subject to material caveats and 
limitations. Global firms sometimes implement compliance-related changes simultaneously across jurisdictions. Furthermore, remedies applied 
in one case can invariably influence markets elsewhere, and the legal and institutional setting of each country profoundly shapes compliance and 
enforcement outcomes. This means that, if the EC’s DMA evaluation will be based on cross-country comparative evidence, it will need to proceed 
with caution, rigor, and a transparent methodology to avoid reaching misleading or flawed conclusions.

II. DIVERGENCE AS A NATURAL EXPERIMENT: A SIGNIFICANT EMPIRICAL OPPORTUNITY

Since controlled and randomized experiments are fundamentally impossible to conduct in global digital markets, the regulatory divergence 
emerging across major jurisdictions offers a material opportunity for economists and policy analysts. When two fundamentally similar 
markets are subjected to demonstrably different regulatory rules or enforcement regimes, the resulting outcomes can, in principle, be 
leveraged to infer causal effects. This opportunity is particularly relevant when assessing the impact of specific rules and provisions intro-

2   As discussed later in this paper, Annex 2 of the 2024 Apple compliance report is a notable exception.
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duced by the DMA (as outlined in section II.A), but also when evaluating the overall high-level regulatory design of the Act (as discussed 
in section II.B).

A. Emerging Empirical Work on the Impact of Specific DMA Provisions

Interestingly, we can already see that economists are using this divergence in regulatory frameworks as an opportunity to develop credible coun-
terfactuals. These early empirical works represent concrete examples of the opportunities offered (and in part already seized) by cross-country 
comparisons to evaluate and measure the effects of the Act.

For instance, in a paper published in 20243, Dr Pape and Dr Rossi examined a specific set of design changes made to Google’s 
search results page and implemented in January 2024 to comply with Article 6(5) of the DMA (the self-preferencing prohibition). Using a differ-
ence-in-differences approach, they compared user behavior data from EU countries (the treatment group) against non-EU countries (the control 
group). Thanks to this methodology, the authors found that search queries for “maps” and “Google Maps” rose by more than 21 percent, with 
most of the increase channeling users back to Google Maps itself. Searches for Apple Maps grew slightly, while no meaningful changes were 
detected for other rivals such as Bing Maps. At the same time, organic desktop traffic to www.google.com/maps increased by around 40 per-
cent, without any comparable rise in direct traffic or total desktop visits. A placebo test using mobile data showed no effect, confirming that the 
DMA was the causal factor. Overall, the results suggest that although the DMA influenced search behavior, it did not significantly boost traffic 
to Google’s competitors or reduce reliance on Google’s mapping services. In other words, there is evidence that the market has become more 
contestable but it has not been successfully contested yet.

Similarly, a preliminary research produced by Dr Calzada and Dr Quirós and presented at a workshop hosted by the Joint Research 
Centre (JCR) in 20254 utilized the United Kingdom as a control group to isolate changes within the air travel and accommodation sectors following 
DMA-related compliance adjustments made by major online platforms in the EU. Their analysis compared how online travel intermediaries adjust-
ed their display rankings and pricing mechanisms in the EU relative to the UK, following new transparency requirements. The authors preliminary 
results appear to indicate a measurable shift in visibility and changes to referral patterns for smaller businesses, but these results will need to be 
confirmed in subsequent peer-reviewed versions of this study. Nonetheless, the methodology adopted by the researchers highlights the important 
role that international comparisons can play in this space.

Early empirical research is also using cross-country comparisons to develop relevant insights into potential unintended consequences 
of digital regulation in the EU. For example, a preliminary study by Prof Filippo Lancieri titled “The Shrinking Shelf? DMA, DSA, and Amazon 
Marketplace”5 analyzed the impact of digital regulation on Amazon’s product offerings. The study utilized large-scale scraped data from Amazon 
stores across multiple jurisdictions, including the EU, the UK, and the U.S. Preliminary findings suggested that the regulations under analysis 
were correlated with a decrease in the number of products and sellers presented per search. This raises a critical question for policymakers on 
whether the costs and complexities of compliance could function as a “raising rivals’ costs” mechanism, which ultimately reduces the overall 
breadth of the market and consumer choice.

Interestingly, cross-country comparisons have also been used before the DMA was implemented to analyze the impact of changes affecting 
digital markets. For example, in 2018,6 researchers have investigated the app stores market in China, where Google withdrew its Play Store and 
Search services due to censorship pressure, while Apple accepted local content restrictions. The resulting effect in the Chinese Android market 
was the removal of the dominant app store, leading to a landscape fragmented across hundreds of smaller Android app stores. This quasi-natural 
experiment was used in 20237 as a proxy to assess ex-ante the impact that DMA provisions related to app stores could have had on European con-
sumers. Whilst the entry of hundreds of small players might be interpreted under the DMA as a successful achievement of contestability, the Chinese 

3   Louis-Daniel Pape & Michelangelo Rossi, Is Competition Only One Click Away? The Digital Markets Act Impact on Google Maps, CESifo Working Paper No. 11226 (2024), 
available at https://www.ifo.de/en/cesifo/publications/2024/working-paper/competition-only-one-click-away-digital-markets-act-impact-google.

4   Joan Calzada et al., What Do News Aggregators Do? Evidence from Google News in Spain and Germany (Workshop on the Economics of the Digital Markets Act (DMA), 
Brussels, Sept. 22-23, 2025), available at https://www.tse-fr.eu/sites/default/files/TSE/documents/conf/2025/9._dma_google_cdfq_brussels_260925_web.pdf (last visited 
Nov. 18, 2025).

5   The study was presented at the Research Center on Competition, Public Policy, Innovation and Technology (Comppit) at FGV São Paulo Law School. The presentation is 
available at this link: The Shrinking Shelf? DMA, DSA, and Amazon Marketplace - YouTube.

6   Haoyu Wang et al., Beyond Google Play: A Large-Scale Comparative Study of Chinese Android App Markets, in Proceedings of the Internet Measurement Conference 2018 
293, 307 (Ass’n for Computing Mach. 2018).

7   Georgios Petropoulos & Konstantinos Stylianou, Has the Digital Markets Act got it wrong on app stores?, Bruegel (Jan. 23, 2023), https://www.bruegel.org/blog-post/has-
digital-markets-act-got-it-wrong-app-stores.

http://www.google.com/maps
https://www.ifo.de/en/cesifo/publications/2024/working-paper/competition-only-one-click-away-digital-markets-act-impact-google?utm_source=chatgpt.com
https://www.tse-fr.eu/sites/default/files/TSE/documents/conf/2025/9._dma_google_cdfq_brussels_260925_web.pdf?utm_source=chatgpt.com
https://www.youtube.com/watch?v=FOUT9UaOTyY
https://www.bruegel.org/blog-post/has-digital-markets-act-got-it-wrong-app-stores
https://www.bruegel.org/blog-post/has-digital-markets-act-got-it-wrong-app-stores
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experience indicates that market fragmentation may carry significant trade-offs. The shift resulted in an ecosystem associated with higher user 
search costs among the numerous fragmented stores and potentially reduced security for consumers, without necessarily yielding clear evidence of 
increased price competition. Furthermore, this fragmentation appears to have generated additional costs on the supply side, translating into higher 
development and marketing spend for app developers which had to manage their presence across and compatibility with multiple stores. 

These early studies clearly illustrate the opportunity offered by cross-country comparisons. As shown in the previous paragraphs, this 
has already been seized to analyze the direct market effects of specific DMA provisions. However, as discussed in the following sub-section, it 
also has the potential to offer evidence-based insights on the assumptions and the hypotheses that formed the basis of the EC’s 2020 Impact 
Assessment (IA), which ultimately led to the design and implementation of the DMA.

B. Assessing Regulatory Design from a Broader High-Level Perspective

This is important because when the DMA was designed in 2020, the EC’s IA explicitly compared three different regulatory options: 

•	 Option 1 (The “Rigid” approach): a non-dynamic instrument consisting only of self-executing obligations (immediate, pre-defined rules). 
Scope was determined solely by quantitative thresholds (size metrics).

•	 Option 2 (The “Semi-flexible” approach): it combines self-executing obligations with flexible obligations requiring regulatory dialogue, 
and includes mechanisms for updating rules and identifying emerging gatekeepers. Scope is determined by quantitative thresholds 
plus qualitative designation.

•	 Option 3 (The “Fully flexible” approach): a fully dynamic instrument relying on detailed, time-consuming market investigations to justify 
new obligations. Its scope was based entirely on qualitative thresholds.

Ultimately, the analysis presented in the IA indicated that the best regulatory framework to achieve the objectives of the DMA was option 
2 (a semi-flexible regulatory framework combining ex ante prescriptive obligations with limited room for tailoring). Crucially, the Commission 
preferred it to Option 3, which would have introduced a fully flexible, case-by-case approach.

An approach that is very similar to the one introduced in the United Kingdom by the DMCCA, which requires the Competition and 
Markets Authority (CMA) to conduct targeted, in-depth investigations before imposing bespoke conduct requirements on designated firms. As a 
result, cross-country comparison can be used not only for measuring the impact of specific compliance solutions (e.g. the small design changes 
in Google search analyzed by Rossi and Pape in 2024), but also to assess the effectiveness of the overall regulatory design/approach above and 
beyond specific provisions and compliance solutions.

The upcoming first evaluation in 2026 will be a success if it will go beyond a “simple” granular article-by-article assessment, and will 
aim at testing the fundamental hypotheses that  underpinned the design of the DMA in the first place: has the chosen model proven the most 
effective path to achieving fairness and contestability, or could greater regulatory flexibility (such as that pursued by the UK) have achieved fair-
ness and contestability in a more proportionate and effective way?

Cross-country evidence could offer valuable insights into this question. If the UK’s more targeted, investigative approach were to deliver 
outcomes comparable to or better than those under the DMA, this might indicate that a more flexible framework has certain advantages. Alterna-
tively, if the EU model were to demonstrate greater clarity, predictability, and fewer efficiency costs than the more litigation-driven systems in the 
U.S., this could suggest that its structured approach has distinct strengths. In either case, such differences would provide a useful opportunity 
for reflection, allowing policymakers to consider how well their design choices perform in practice and where adjustments might be needed.

III. THE LIMITS OF INTERNATIONAL COMPARISON: CAUSALITY IN A GLOBALIZED, DYNAMIC 
WORLD

A fundamental challenge complicating the attribution of causal effects to the DMA is the reality of global spillovers and overlapping remedies. 
Digital platforms operate across regulatory borders, and their compliance strategies are not always contained within geographical boundaries. 
Gatekeepers can indeed implement similar technical or contractual changes across all markets simultaneously to minimize operational com-
plexity, reduce legal risk, or maintain platform uniformity. This means that a supposed “control group” jurisdiction (like the UK or the U.S.) cannot 
always serve as a regulatory counterfactual.
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	 A clear example of this is the unbundling of Microsoft Teams from the Office 365 suite. The underlying commitments were negotiated 
with the EC as part of a specific antitrust investigation and not because of the DMA. However, the fact that Microsoft introduced the unbundling 
measure worldwide8 would make it impossible to use the UK or the U.S. as clean control groups for evaluating the market impact of these 
commitments on collaboration software. Similarly, the recent settlement between Epic and Google, while originating from U.S. litigation, is set to 
introduce global changes to the Android ecosystem regarding app distribution and payment processing, which further limits the role of the U.S. 
market as a clean control group for assessing the independent impact of the DMA’s mobile platform requirements on gatekeeper platforms.9

The ongoing antitrust scrutiny of the AdTech space provides another illustration of the limitations and complexities of international com-
parisons for evaluation purposes. The EC is currently pursuing an antitrust investigation into alleged anti-competitive conduct by Google related 
to its advertising technology business, specifically focusing on its position in the supply chain.10 Simultaneously, the United States Department 
of Justice (“DOJ”) is pursuing wide-ranging litigation against Google over its dominance in the AdTech market.11 The outcomes of these two 
massive, yet uncertain, legal processes (one regulatory and one judicial) are likely to result in remedies that spill over and influence AdTech mar-
kets globally. Using the U.S. as a counterfactual for the EU, or vice versa, is therefore likely to become inherently unreliable when the regulatory 
outcomes in both jurisdictions have the potential to overlap and impact the same global firms in the same domain.

A second, critical limitation of international comparisons arises from the pace of technological change. The last couple of years are 
already witnessing profound shifts in digital ecosystems, notably the rapid, unprecedented integration of generative AI into search, advertising, 
and even app distribution. Such transformations can independently alter market dynamics and consumer behavior in different ways in different 
jurisdictions, often overwhelming or masking the effects of regulatory intervention.

The search and browser markets starkly illustrate this methodological problem. Following the compliance measures implemented 
by Apple under Article 6(3) (which mandates choice screens for web browsers and search engines), data presented by Apple suggests that 
Google Chrome’s market share strengthened (rising from approximately 55.3 percent to 59.5 percent), largely at the expense of Apple’s 
own Safari (falling from 34.3 to 30.0 percent).12 Meanwhile, smaller browsers such as DuckDuckGo, Ecosia, or Opera remained relatively 
stagnant. The critical question here is: do these patterns truly reflect the unintended consequences of the DMA, or are they simply artifacts 
of unrelated shifts in consumer preferences, underlying network effects, or broader trends in AI-driven browsing? It is difficult to determine 
causality with sufficient confidence and the fact that the penetration of emerging technologies like AI will inevitably be different in different 
geographies13 makes the use of international comparisons more challenging. Without a carefully constructed methodological framework that 
accounts for over-time variation (a concept similar to difference-in-difference-in-differences in econometrics) comparative analysis risks 
producing misleading conclusions.

Finally, the robustness of the cross-country comparison as a policy evaluation tool has the potential to be reduced over time in the 
medium run. Currently, at the beginning of the DMA’s enforcement cycle, it is still reasonably simple to isolate market changes between the EU 
(intervention) and non-EU countries (no-intervention). However, as the years pass (and the DMA must be formally evaluated every three years as 
per Article 53), it will become progressively more difficult to find clean, valid counterfactuals. This is because non-EU markets are not static. Each 
potential control market (the UK, the U.S., Canada, Australia) will also, in one way or another, become impacted by its own increasing regulatory 
activity (like the DMCCA) or by the ripple effects of global litigation remedies.

	 The longer the evaluation period stretches, the more different policy interventions and litigation outcomes will overlap and intersect, 
leading to a complex web of global regulatory influence. Future evaluations of the DMA will thus face an increasing scarcity of markets that can 
genuinely claim to be unaffected by similar regulatory pressures, challenging the very possibility of robustly comparing DMA intervention versus 
true non-intervention.

8   Commission Accepts Commitments Offered by Microsoft to Address Competition Concerns Related to Teams, European Comm’n Press Release IP/25/2048 (Sept. 12, 2025), 
https://ec.europa.eu/commission/presscorner/detail/en/ip_25_2048.

9   Sean Hollister, Epic and Google agree to settle their lawsuit and change Android’s fate globally, The Verge (Nov. 5, 2025).

10   Commission fines Google €2.95 billion over abusive practices in online advertising technology, European Comm’n Press Release IP/25/1992 (Sept. 5, 2025), https://ec.eu-
ropa.eu/commission/presscorner/detail/en/ip_25_1992.

11   United States v. Google LLC, No. 1:23-cv-00108 (E.D. Va. filed Jan. 24, 2023), https://www.justice.gov/atr/case/us-and-plaintiff-states-v-google-llc-2023.

12   Apple Inc. “Non-Confidential Summary to Apple’s DMA Compliance Report of March 7, 2025.” March 2025. Available at https://www.apple.com/legal/dma/NCS-March-2025.
pdf - Annex 2.

13   OECD, Job Creation and Local Economic Development 2024 (2024).

https://ec.europa.eu/commission/presscorner/detail/en/ip_25_2048
https://ec.europa.eu/commission/presscorner/detail/en/ip_25_1992
https://ec.europa.eu/commission/presscorner/detail/en/ip_25_1992
https://www.justice.gov/atr/case/us-and-plaintiff-states-v-google-llc-2023
https://www.apple.com/legal/dma/NCS-March-2025.pdf
https://www.apple.com/legal/dma/NCS-March-2025.pdf


IV. CONCLUSION: FROM DIVERGENCE TO POLICY LEARNING

The forthcoming 2026 ex-post evaluation of the DMA represents a critical milestone for the EU, yet it is complicated by the methodological chal-
lenges outlined throughout this article. In order to be successful, this evaluation will need to move beyond a simple assessment of compliance 
and aim to answer deeper questions about proportionality, effectiveness and unintended consequences.

The first imperative for the EC is to manage the tension between the analytical opportunity presented by cross-country comparison 
(Section II) and its profound limitations (Section III). As early empirical studies already demonstrate, isolating causal effects is difficult due to global 
spillovers and the confounding impact of rapid technological change (such as the integration of generative AI). To avoid reaching misleading or 
flawed conclusions, the evaluation must adopt a methodology that explicitly accounts for these factors.

This requires building a transparent, structured framework, ideally founded upon a theory of change or logic model: an essential step in 
any policy evaluation. This model must clearly set out the relationship between:

Inputs: The rule itself (e.g. the legal requirement under Article 6(9) on data portability).

•	 Outputs: The immediate compliance actions taken by the gatekeeper (e.g. creating a new Application Programming Interface (“API”) to 
enable portability).

•	 Intermediate Outcomes: The behavioral responses from end or business users (e.g. the extent to which users access and utilize that 
API).

•	 Final Outcomes: The observed market or consumer effects (e.g. increased consumer switching or multi-homing between platforms as 
a result of the API).

Crucially, the logic model also provides a structured way to consider the time horizon over which impacts are likely to materialize. For instance, 
in the case of a gatekeeper’s compliance with Article 6(9), the intermediate outcome (API uptake by rivals) might be observable in the short run. 
However, the final outcome of observable consumer switching or multi-homing  is likely to require a significantly longer period to fully emerge. 
Without a well-specified model that maps both the mechanism and the expected timing, the evaluation risks incorrectly identifying an obligation 
as ineffective when its full effects have simply not yet had time to manifest.

In summary, the true measure of success for the 2026 evaluation will not be whether the DMA definitively “outperforms” rival regulatory 
systems, but whether Europe can demonstrate that it is capable of evaluating its own design choices with intellectual honesty and of adapting 
its framework based on robust, empirical evidence. If this goal will be achieved, regulatory divergence has the potential to become a catalyst for 
continuous policy learning and better digital regulation.
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I. INTRODUCTION

In recent years, regulatory oversight in the EU has intensified, particularly regarding mergers and acquisitions (“M&A”) and investments. Recently, 
the EU introduced the Foreign Direct Investment Screening Regulation (“FDI Screening Regulation”) and the Foreign Subsidies Regulation (“FSR 
Regulation”), reflecting the Commission’s stricter approach to assessing transactions.2

The FDI Regulation, first introduced in 2019 and revised in 2024, is implemented by Member States under national rules, while the 
Commission provides guidance to ensure consistency.3 Member States are required to screen foreign investments based on national security 
considerations, and most now have FDI frameworks.4

The FSR Regulation targets companies operating in the EU that receive, or plan to receive, non-EU government funding. It is enforced by 
the Commission and applies to M&A transactions involving such funding, public procurement tenders, and company operations within the EU.5

These developments have created a complex regulatory approval landscape. A company acquiring an EU target may need approval 
the FDI Screening Regulation across multiple Member States, and the FSR Regulation if it receives non-EU state funding (as well as under the 
traditional EUMR).6

While M&A activity can expand markets and benefit economies, unchecked transactions can reduce competition or create market 
distortions. FSR, and national FDI screenings — address risks related to foreign subsidies, and national security. FSR targets distortive foreign 
subsidies, while FDI screening addresses security and public order concerns. All three regimes use notification-based systems but differ in cri-
teria, procedural deadlines, and thresholds.7

A key analytical challenge is comparing the FDI and FSR regimes, as there is a lack of publicly available data. FDI screening cases are 
often confidential, and the FSR currently has less than 50 ongoing cases with only one published decision.8

This article introduces the FDI and FSR regimes and compares the two frameworks in terms of procedural design, notification require-
ments, substantive analysis, and transaction certainty. It begins by discussing the scope of these regulations, then examines notification and 
substantive review processes, highlighting both parallels and divergences.9

II. FOREIGN DIRECT INVESTMENT SCREENING

The EU has traditionally welcomed foreign direct investment (“FDI”), recognizing its role in capital formation, technology transfer, employment, 
and innovation.10 However, geopolitical developments have shifted focus toward regulated investment. The US-China trade war (2018-2019) 
exemplified this shift, with tariffs disrupting historical patterns of global integration.11

2   European Commission, “Merger Regulation Overview,” 2023.

3   Regulation (EU) 2019/452 of the European Parliament and of the Council.

4   Ibid.

5   European Commission, “Foreign Subsidies Regulation Guidance,” 2024.

6   European Commission, “FDI Screening and EUMR Overlaps,” 2023.

7   OECD, “Competition and Investment Review,” 2022.

8   European Commission, FSR Case Overview, 2024.

9   Fajgelbaum P and Khandelwal A, “Trade Wars and FDI,” 2021. https://www.nber.org/system/files/working_papers/w29315/w29315.pdf.

10   UNCTAD, “World Investment Report,” 2021.

11   Ibid.

https://www.nber.org/system/files/working_papers/w29315/w29315.pdf
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Rapid growth in Chinese FDI in the EU raised national security concerns. Between 2009 and 2011, Chinese investment expanded by 
155 percent, making Europe a major destination by 2012.12 Some Member States attempted to influence transactions with EU-wide implications, 
reflecting a “renaissance of protectionism.”13

Germany led early calls for national FDI screening, inspired by the US CFIUS model.14 In 2019, Germany’s National Industrial Strategy 
2030 advocated for protecting strategic sectors, designating “national champions,” enhancing state support, and adjusting competition law to 
foster domestic industrial strength.15 The Draghi Report on EU Competitiveness reinforced the need for a robust EU industrial strategy amid rising 
geopolitical tensions.16

The European Commission has also promoted industrial revival through the “European Industrial Renaissance” initiative, announced in 
2014, aimed at regaining manufacturing capacity lost to China and revitalizing the EU economy.17 Programs such as REFIT and Competitiveness 
Proofing support these goals by reducing regulatory burdens.18 The UNCTAD World Investment Report 2021 noted that 67 countries, mostly 
developed economies, adopted FDI-related policy measures in 2020, many restrictive and pandemic-related, surpassing measures during the 
2007–2009 financial crisis.19

A. The EU FDI Screening Regime

Regulation (EU) 2019/452, effective October 2020, established a framework for screening foreign investments into the EU, excluding intra-EU 
investments.20 It coordinates Member States’ screening activities but does not empower the Commission to block investments. The regulation 
covers M&A transactions that may threaten security or public order, leaving final decisions to national authorities.21

The regulation identifies five factors that may trigger security or public order concerns: critical infrastructure, critical technologies and 
dual-use items, supply of critical inputs, access to sensitive information, and media freedom and pluralism.22 However, it does not harmonize 
national screening rules, leaving differences in scope, procedures, and coverage across Member States.23

	 Procedurally, the regulation ensures confidentiality of exchanged information, while allowing Member States to withhold information that 
could compromise essential security interests.24 Following the COVID-19 pandemic and geopolitical tensions, many Member States expanded or 
introduced FDI screening mechanisms. By 2021, three Member States implemented new mechanisms, six expanded existing frameworks, and 
seven initiated legislative processes. Only Bulgaria and Cyprus had yet to act.25

B. The Reform of the FDI Screening Regulation

In January 2024, the Commission proposed revisions to ensure all Member States adopt national FDI screening mechanisms, introduce mini-
mum assessment criteria, and expand coverage to EU-based entities controlled by foreign investors.26

12   Ibid.

13   European Commission, “Renaissance of Protectionism,” 2020.

14   Barnier, M., “FDI Screening Proposal,” 2007.

15   German Ministry of Economy, “National Industrial Strategy 2030,” 2019.

16   Draghi Report on EU Competitiveness, 2019.

17   European Commission, “European Industrial Renaissance,” 2014.

18   European Commission, REFIT and Competitiveness Proofing, 2015.

19   UNCTAD, “World Investment Report,” 2021.

20   Regulation (EU) 2019/452.

21   Ibid. 

22   Ibid. 

23   OECD, “FDI Screening Practices in Europe,” 2022.

24   Regulation (EU) 2019/452, Articles 5-6.

25   European Commission, FDI Screening Annual Report, 2021.

26   European Commission, “Proposal for Revised FDI Regulation,” 2024.
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The reform sets minimum requirements: transparency, non-discrimination between third countries, clear procedural rules including 
timelines, protection of confidential information, avenues for recourse against national decisions, and measures to prevent circumvention of 
screening mechanisms.27 While harmonization improves consistency, differences in national regimes—such as Germany’s proposal requiring 
investors to prove non-impact on security—suggest ongoing divergence.28

C. Comparison of Member States’ FDI Screening Regimes

FDI procedures vary widely among EU Member States. Notification requirements range from mandatory for all transactions in sensitive sectors, 
conditional based on thresholds, to no formal obligation.29 Scope of review differs, with some countries covering broad sectors, including tech-
nology and defense, while others focus narrowly on strategic or emerging sectors like AI and semiconductors.30

Thresholds for triggering notification may be ownership-based, transaction value-based, or sector-specific.31 Many regimes enforce 
suspensory requirements, pausing transactions until approval, while others allow post-transaction remedies.32 Authorities responsible for FDI 
reviews include centralized agencies, inter-ministerial committees, or decentralized models.33

Procedural complexity also varies, with simplified procedures for low-risk investments, standard multi-stage reviews, or complex in-
vestigations for strategic sectors.34 Enforcement ranges from strict penalties to post-investment monitoring, and geographic focus may target 
specific foreign investors or apply broadly.35 Integration with the EU framework differs, with some Member States fully aligned and others partially 
integrated.36

D. Areas of Convergence and Divergence in FDI Screening Regimes

Foreign Direct Investment (“FDI”) screening mechanisms are designed to evaluate investments that could pose risks to national security, public 
order, or strategic sectors. Unlike the EU Merger Regulation (EUMR) and the Foreign Subsidies Regulation (“FSR”), which operate EU-wide, FDI 
regulations are implemented at the national level. This has led to significant variation among Member States. Some jurisdictions employ broad, 
highly structured screening procedures, while others focus on narrow sectors, resulting in a fragmented regulatory landscape for investors op-
erating across multiple countries. Despite these differences, FDI screening regimes can be examined along four dimensions: scope of review, 
oversight authority, enforcement mechanisms, and the geographic focus of restrictions.37

FDI applications typically focus on economic sectors deemed critical to national security, public order, or strategic interests. Such 
sectors are subject to heightened scrutiny to prevent foreign influence over key industries. Across the EU, critical sectors commonly include 
defense and military-related industries, critical infrastructure such as energy, water, transport, telecommunications, and healthcare, energy 
production and distribution, strategic technologies like artificial intelligence, semiconductors, quantum computing, nanotechnology, aero-
space, robotics, and biotechnology, as well as cybersecurity and IT security involving classified information processing and critical digital 
networks. Other sectors frequently screened include supply chains for strategic minerals and food, media and communications to protect 
media pluralism, financial services and banking, healthcare, and personal data and digital services, including online identification and geo-
location services.38

27   Ibid. 

28   Ibid.

29   European Commission, FDI Screening Annual Report, 2021.

30   OECD, “FDI Screening Practices,” 2022.

31   Ibid.

32   European Commission, “FDI Screening Procedures,” 2023.

33   Ibid. 

34   Ibid. 

35   OECD, “FDI Enforcement Practices,” 2022.

36   European Commission, FDI Screening Report, 2023.

37   FDI screening regimes differ in scope, authority, enforcement, and geographic focus across EU Member States.

38   Critical sectors include defense, energy, strategic technologies, and healthcare.
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The breadth of an FDI screening mechanism influences investor certainty. Broad frameworks covering multiple sectors impose higher 
regulatory requirements, while narrower frameworks focused on select sensitive industries create fewer barriers for foreign investors.39

FDI oversight structures also vary. In some Member States, a single national authority, such as Austria’s Federal Ministry of Digital and 
Economic Affairs (“BMDW”), is responsible for all FDI screening. In other countries, oversight is shared among ministries or committees, such 
as Bulgaria’s Inter-ministerial Council for Screening of Foreign Direct Investments. However, decisions of FDI authorities are not immune from 
judicial review. For example, in 2023, the Administrative Court of Berlin overturned decisions by the German Federal Ministry for Economic Affairs 
and Climate Action (“BMWK”) in the Alcmene GmbH and Aeonmed Group cases due to procedural irregularities.40 In Alcmene, BMWK terminated 
an FDI review without a legal basis, whereas in Aeonmed, the statutory deadline for initiating the review had expired, rendering the prohibition 
unlawful.

Geographic focus is another distinguishing factor. Some Member States apply FDI rules uniformly to all foreign investors, while others 
subject investments from high-risk countries, such as Belarus, Russia, or China, to additional scrutiny. Bulgaria, Germany, the Czech Republic, 
and Latvia, for instance, adopt extra scrutiny measures for such investors. A prominent example occurred in Spain in 2024, when authorities 
blocked the acquisition of Talgo by Hungary’s Ganz-MaVag Europe, citing national security concerns and alleged ties between Ganz-MaVag and 
Russian rail manufacturer Transmashholding.41 Denmark, by contrast, applies its FDI screening regime to all foreign investors, including those 
from EU, EFTA, or Switzerland, a broad approach that is uncommon in the EU. Latvia does not require general FDI notification but maintains sec-
tor-specific requirements in national security, critical infrastructure, agricultural land, and gambling. The 2023 CJEU ruling in Xella Magyarország 
clarified that FDI restrictions on EU-based investors must be proportionate and justified by genuine national security concerns.42

Data on the decisional practice of FDI screening shows high approval rates. In 2020, 91 percent of screened dossiers were approved, 
with 79 percent approved without conditions and 12 percent with conditions. Only two percent were prohibited, while seven percent were 
withdrawn by the parties. In 2021, approvals rose to 96 percent, although conditional approvals nearly doubled to 23 percent. Prohibitions and 
withdrawals fell to one percent and three percent, respectively. By 2022, unconditional authorizations accounted for 86 percent of approvals, 
while approvals with remedies decreased to nine percent. Sectoral analysis indicates that the majority of transactions were concentrated in man-
ufacturing, ICT, financial activities, wholesale and retail, and professional services.43 These figures suggest that while EU Member States remain 
open to foreign investment, they are increasingly confident in exercising national regulatory prerogatives.

The involvement of politicians in FDI review processes may risk regulatory capture, undermining the independence, predictability, and 
credibility of enforcement. Excessive protectionism could stifle innovation and economic dynamism, reduce competition, limit capital flows, and 
slow economic growth. Inconsistent application of rules across jurisdictions also creates an uneven playing field, making regulatory navigation 
more difficult for businesses.44 In response to these challenges, the European Commission is developing a regulation addressing activities of 
companies receiving foreign subsidies that may provide a competitive advantage at the expense of EU competitors.45

III. FOREIGN SUBSIDIES REGIME (“FSR”)

The Foreign Subsidies Regulation addresses concerns that foreign state-backed companies may receive funding support enabling un-
competitive or politically motivated behavior. This regulation complements the FDI screening regime and applies to mergers, acquisitions, 
concentrations, and public procurement processes.46 Unlike the EUMR, the FSR has a broader scope in terms of both economic sectors and 
turnover thresholds.47

39   Broader sector coverage increases regulatory complexity; narrower frameworks enhance investor certainty.

40   Administrative Court of Berlin, Alcmene GmbH & Aeonmed Group, 2023.

41   Spanish Commission decision, Talgo acquisition by Ganz-MaVag Europe, 2024.

42   Denmark’s FDI screening applies to all foreign investors, including EU/EFTA. Also CJEU, Xella Magyarország, 2023.

43   European Commission, Annual Reports on FDI Screening, 2020–2022.

44   Political capture risks, regulatory overreach, and protectionism.

45   EU Foreign Subsidies Regulation aims to address competitive distortions from foreign government support.

46   FSR applies to mergers, acquisitions, and public procurement.

47   FSR scope broader than EUMR in turnover thresholds and strategic sectors.
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Notification requirements are triggered by foreign financial contributions rather than subsidies alone. A financial contribution is defined 
as support provided directly or indirectly by a third country, conferring a benefit to one or more undertakings or industries. This includes capital 
injections, grants, loans, fiscal incentives, guarantees, or the provision of goods and services, and can originate from central or subnational au-
thorities, or public or private entities attributable to a third country government, including sovereign wealth funds.48

The FSR introduces three tools for controlling foreign subsidies. First, the ex-officio tool allows the European Commission to investigate 
any market situation it suspects is affected by a distorting foreign subsidy, with a retroactive limit of ten years from the date of subsidy granting.49 
Second, the notification-based tool for mergers and acquisitions requires ex-ante notification if one of the merging or acquired undertakings or 
a joint venture is established in the EU, with aggregate EU turnover of at least €500 million and combined foreign contributions exceeding €50 
million in the preceding three years.50 Third, the notification-based tool for public procurement applies where the estimated contract value is at 
least €250 million and the bidder or its group received a financial contribution of at least €4 million per third country.51 Assessment of distortive 
effects considers the subsidy amount and nature, the size and market presence of the recipient, the sector involved, and the purpose and con-
ditions attached to the subsidy.52

Once a subsidy is identified, the Commission evaluates whether it distorts the internal market and whether positive effects counterbalance 
any distortive effects. Certain presumptions guide the assessment. Subsidies likely to distort include support to failing businesses without a restruc-
turing plan, unlimited guarantees, facilitation of concentrations, export financing measures inconsistent with OECD arrangements, or subsidies that 
enable unduly advantageous bids.53 Subsidies unlikely to distort include those granted to SMEs, those with limited activity in the internal market, or 
contributions below €4 million over three consecutive years.54 Subsidies below €200,000 per third country in three years are considered de minimis.55

Following an in-depth investigation, the Commission may issue a no-objection decision, impose commitments or redressive measures 
— either structural, such as divestments, or behavioral, such as licensing or repayment of subsidies with interest — or prohibit the transaction. 
Violations of notification obligations or standstill requirements may result in fines of up to ten percent of worldwide turnover, with additional pen-
alties for incorrect or delayed information.56

The FSR review process mirrors EU merger control, with an initial review phase of 25 working days and an in-depth investigation of up to 
90 working days, extendable by 15 days for remedies.57 Pre-notification consultations are available to parties to clarify notification requirements.58

The European Commission is expected to publish guidelines by January 12, 2026, providing clarity on distortion assessment, the 
balancing test, prior notifications below thresholds, and evaluation of distortions in public procurement. These guidelines will leverage the Com-
mission’s expertise in state aid, merger control, and procurement enforcement to ensure consistent application.59

A. First Enforcement Steps

Until now, the Commission has a number of cases open, with only one decision from September 2024, published, related to an acquisition in the 
Czech telecom sector by a UAE state-controlled operator60 and one more unpublished (ADNOC/COVESTRO).

48   Financial contributions may include capital injections, grants, loans, guarantees, tax incentives, or provision of goods/services.

49   Ex-officio tool allows investigations up to 10 years retroactively.

50   Notification threshold for M&A: EU turnover ≥ €500m and subsidies > €50m.

51   Public procurement notification: contract ≥ €250m and subsidies ≥ €4m.

52   Assessment factors: subsidy size, nature, recipient, market presence, purpose.

53   Presumed distortive: failing businesses, unlimited guarantees, facilitating concentrations, export finance, advantageous tenders.

54   Presumed non-distortive: subsidies to SMEs, low market activity, < €4m over 3 years.

55   De minimis threshold: < €200,000 per third country in 3 years.

56   Fines: up to 10 percent global turnover; misleading info penalties up to 1–5 percent.

57   Review timeline: 25 working days Phase I, 90 working days Phase II, extendable 15 days.

58   Pre-notification consultations offered for guidance.

59   Guidelines expected by 12 January 2026. Commission leverages expertise from state aid, merger control, and procurement enforcement.

60   Original reference to September 2024 Czech telecom acquisition decision.



20 CPI Antitrust Chronicle® December 2025

The Commission has been active in enforcing the Foreign Subsidies Regulation (“FSR”). In just over three months, it assessed over 100 
public tender notifications and 53 merger notifications, one-third involving investment fund acquirers.61 Cases varied: 14 mergers were formally 
notified, nine closed after initial investigations, 33 involved cross-border EU to non-EU transactions, seven were cross-border within the EU, six 
within the same Member State, seven outside the EU, and one was abandoned pre-notification. Additionally, 42 pre-notified cases underwent 
parallel EU merger assessments, five were subject to national merger procedures, and 26 were under foreign direct investment (“FDI”) screening 
in one or several Member States.62

The Commission focused on tenderers and acquirers with state connections, including state-owned enterprises and sovereign 
wealth funds.63 In-depth investigations mostly involved Chinese companies, assessing whether they benefited from Chinese subsidies. Within 
the first three months, the Commission opened three investigations: for electric “push-pull” trains in Bulgaria and solar photovoltaic supplies 
in Romania.64

In February 2024, the Commission opened an in-depth investigation into CRRC Qingdao Sifang Locomotive Co.’s bid in Bulgaria for roll-
ing stock worth €614 million.65 The other bidder was Spanish. CRRC notified the Commission in January 2024, claiming no foreign contributions, 
but the Commission requested further information two days later, suspecting €1.745 billion in foreign financial contributions — five times the 
bid.66 A key factor was CRRC’s incomplete information, signaling the Commission’s approach to parties claiming inability to provide requested 
information due to national laws.67

Similarly, in Romania, April 2024 saw Phase 2 investigations into solar photovoltaic tenders allegedly affected by Chinese tenderers’ 
withdrawal.68 In the same month, the Commission initiated its first ex officio case on wind turbines for projects in Spain, Greece, France, Romania, 
and Bulgaria, followed by a second ex officio investigation involving dawn raids on subsidiaries of a Chinese security equipment supplier in the 
Netherlands and Poland.69

In September 2024, the Commission cleared the first concentration under the FSR with commitments: PPF Telecom Group B.V. in the 
Czech Republic was acquired by UAE-controlled Emirates Telecommunications Group Company PJSC (“e&”), controlled by the UAE’s sovereign 
wealth fund.70 The Commission found that e& and its parent received foreign subsidies, including an unlimited state guarantee, loans, and grants. 
While the acquisition process itself was not affected, the subsidies could distort competition in the EU post-transaction by improving the merged 
entity’s capacity and risk tolerance.71

From these cases, the Commission appears to assess the distorting impact of subsidies in public procurement by comparing subsi-
dies received to contract or tender value. For example, CRRC’s subsidies were five times its bid, and in wind turbine cases, Chinese bidders 
were up to 50 percent cheaper than European competitors due to subsidies.72 In concentration cases, the Commission examines financing 
sources, transaction origins, and target price determination. Incomplete information often triggers in-depth investigations, as in the photo-
voltaic case.73

61   Commission assessment of over 100 tenders and 53 mergers in three months.

62   Parallel assessments under EUMR, national merger procedures, and FDI screening.

63   Focus on state-owned enterprises and sovereign wealth funds.

64   Investigations: Bulgaria electric trains; Romania solar photovoltaics.

65   CRRC Qingdao Sifang Locomotive Co. €614 million bid in Bulgaria.

66   Foreign financial contributions suspected at €1.745 billion.

67   Commission’s response to incomplete information.

68   Phase 2 investigations into Romanian solar PV tenders.

69   First and second ex officio investigations: wind turbines and security equipment.

70   PPF Telecom–e& acquisition cleared under FSR.

71   Analysis of post-transaction competition distortion risks.

72   Comparative subsidy-to-bid ratios and impact on competition.

73   Role of incomplete information in triggering in-depth investigation.
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IV. REGULATORY BABEL: EU FOREIGN SUBSIDIES REGULATION, AND EU FDI SCREENING RE-
GIME

Comparing EU merger control, the FSR, and national FDI regimes reveals both divergence and convergence. Substantively, the EUMR focuses on 
concentrations that impede competition, the FSR on distortions from foreign subsidies (Recital 4), and national FDI regimes on national security.74 
While the assessment aims are related, the methods differ.75

The FDI Regulation intersects with the EUMR if a transaction falls under both. Member States must consider Article 21(4) EUMR, en-
suring consistency with EU law, including public security, media plurality, and prudential rules (Recital 36). Non-compliance risks infringement 
procedures before the European Courts.76 Implications of FDI remain uncertain; commentators diverge on whether the Commission will challenge 
national FDI restrictions broadly or follow a narrow EUMR-consistent approach.77

A. Comparison of Notification and Suspensory Requirements

Notification requirements differ across regimes. EUMR, FSR, and many FDI regimes require mandatory notification before transactions, while 
some jurisdictions have no formal requirement.78 Thresholds triggering notification vary by turnover, stake/ownership, transaction value, or sec-
tor.79 Suspensory requirements also differ: strict (transactions cannot proceed without approval), non-suspensory (transactions may proceed), 
or hybrid (specific scenarios). Procedural complexity ranges from simplified, standard, to complex multi-stage investigations.80 Timelines vary: 
EUMR allows extensions up to 90 working days in Phase II, FSR up to 130 working days, and FDI varies by Member State.81

B. Convergence or Divergence on Notification Requirements and Thresholds

Notification requirements: Both EUMR and FSR impose mandatory notification, while national FDI regimes vary. Croatia, Cyprus, and Greece 
lack formalized FDI screening; Portugal and Slovenia use voluntary notification; Czech Republic, Finland, and Slovakia use hybrid systems.82 Italy 
and Spain offer pre-notification to clarify applicability. Fast-track procedures exist under EUMR for low-risk transactions, while FDI screening is 
fragmented; the FSR has no fast-track.83

Thresholds: EUMR and FSR rely on turnover, while FDI focuses on qualitative factors. Stake-based thresholds are common in FDI; 
Lithuania relies on qualitative criteria.84 Transaction value thresholds exist in some FDI regimes and are central to the FSR, as illustrated in the 
PPF Telecom–e& case, where subsidies triggered review. Remedies included removing state guarantees and prohibiting EIA financing.85

C. Convergence or Divergence on Procedural Stages and Review Timelines

EUMR and FSR have two-phase review processes: initial screening followed by in-depth Phase II if needed.86 Many Member States mirror this for 
FDI, with varying initial review durations. Second-phase timelines differ: Austria, Belgium, Denmark, France, Germany, Luxembourg, Netherlands, 

74   Substantive divergence: EUMR, FSR, FDI.

75   Difference in assessment methods across regimes.

76   Article 21(4) EUMR and Recital 36 compliance implications.

77   Uncertainty over Commission approach to FDI restrictions.

78   Notification requirements across regimes. 

79   Thresholds for notification.

80   Procedural complexity differences.

81   Timelines for initial and extended reviews. 

82   Variations in FDI notification across Member States.

83   Fast-track procedures in EUMR, FSR, and FDI.

84   Threshold types: turnover, stake, transaction value.

85   PPF Telecom–e& remedies for foreign subsidies. 

86   Two-phase review process similarities. 



Poland, and Sweden have shorter second phases; Romania and Slovenia have longer.87 Maximum decision deadlines vary: FSR allows 130 
working days; EUMR, 140. Some FDI regimes exceed EU deadlines; Finland has no statutory timeline, while Slovenia allows up to two years.88 

These differences impact predictability, transaction certainty, and investment attractiveness.89

V. CONCLUDING THOUGHTS

Regulatory oversight is increasing for merger control, foreign direct investment, and non-EU subsidies affecting EU companies.90 Geopolitical 
protectionism has driven the introduction of FDI screening and the FSR. Governments have historically intervened during crises, pandemics, or 
geopolitical tension to protect strategic interests.91

The rules are broad, enforcement bodies have extensive powers, and procedures often lack transparency, predictability, and certainty.92 
The FSR targets subsidies causing market distortions in acquisitions and public procurement. Procedural convergence exists between EUMR and 
FSR, but FDI regimes vary significantly93.

In the first 100 days of FSR enforcement, 42 pre-notified cases underwent parallel EUMR assessment, five were subject to national 
merger procedures, and 26 to FDI screening, highlighting overlapping regulatory scrutiny94. The Commission has published guidance on EUMR 
and FDI, with FSR guidance forthcoming, enhancing legal certainty.95

Constructive dialogue between policymakers and investors is crucial. Non-transparent use of national security or subsidy rules risks 
broader economic objectives.96 As regimes evolve, procedural predictability may improve, aligning with EUMR’s structured approach, though 
national security considerations remain a limiting factor.97

87   Variations in second-phase durations across FDI regimes.

88   Maximum decision deadlines and exceptions.

89   Impact on predictability and investment.

90   Increasing regulatory oversight.

91   Geopolitical protectionism driving FDI and FSR. 

92   Broad rules and discretionary enforcement. 

93   Procedural convergence and divergence.

94   Overlapping investigations under FSR, EUMR, and FDI.

95   Guidance publications enhancing legal certainty.

96   Risks of non-transparent use of national security or subsidy rules.

97   Predictability improvements balanced with national security considerations.
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I. COMPLEMENTARITY AND THE DIGITAL AGE

In both merger control and conduct investigations, European competition authorities traditionally begin by defining the relevant product market. 
This exercise centres on identifying substitution patterns on the demand and supply sides, on the premise that firms constrain one another pri-
marily when they offer close substitutes.

Yet economists have long recognized that not all competitive interactions take this form, as many goods are complements rather than 
substitutes, i.e. products whose value increases when used together. While discussions of economic complementarities date back at least to 
the 19th century, the concept remains very much under scrutiny today. In particular, the growing prominence of digital ecosystems in modern 
economies has renewed attention as to how complementarities shape competitive dynamics. 

This raises fresh questions about the analytical frameworks used in practice to assess competitive dynamics in these industries, and 
particularly to delineate digital markets. For example: 

When complementary pieces of software are sold within a suite, under what conditions should they be seen as a bundle of separate 
products, a single “system” competing with other suites, or a combination of the two? 

In digital ecosystems that combine hardware devices and software, where should market boundaries be drawn? Should hardware 
devices, their operating systems, and ancillary software services (e.g. stores, cloud storage, AI assistants, etc.) be treated as part of the same 
“system” market? 

Are the tools currently at our disposal fit for purpose? In particular, is the traditional HMT logic able to factor complementarities into the 
assessment of competitive dynamics within digital ecosystems and product suites?

These questions can have significant practical repercussions for conduct and merger review cases. For example, when platforms de-
velop complement services, or acquire these from third parties, are the platforms merely adding new features to an existing product, or are they 
expanding into an adjacent market? 

Like many aspects of modern antitrust, the answers to these questions will differ on a case-by-case basis and a general approach is still 
being developed by ongoing cases. In this paper we explore the economics underlying recent merger and abuse of dominance cases involving 
complementary products or services and highlight several common themes.

Problematic cases will hardly involve single markets for wide suites, bundles, or secondary and primary markets, but rather 
focus on “where the line is drawn.”2 It is not a surprise that most high-profile antitrust matters where market definition played a pivotal role 
(Microsoft/Activision, Booking/eTraveli, Facebook Marketplace, Microsoft Teams,3 etc.) all concluded that the complementary products at hand 
belonged to different relevant markets. Using traditional theories of harm to assess antitrust and merger cases, agencies will have to identify at 
least one narrow market for a suite functionality, a secondary product, or a bundle component to be the subject of a potentially anticompetitive 
strategy or merger-specific effects. Indeed, very few decisions have identified a single “system” or “cluster” market. Instead, most, if not all, 
attempt to draw a line on where agencies believe the core suite or bundle ends and the market for other complements begins. 

To draw the line, agencies are likely to investigate both demand and supply aspects of integration efficiencies and transac-
tion complementarities. Recent cases show how significant consideration has been given to, on the demand side: 

The heterogeneity of consumer demand across multiple combinations of different products, functionalities, and services often offered 
in a bundle or suite;

•	 The existence of mix-and-match behavior; and

•	 The benefits (and costs) of product integration.

2   The focus of this paper is primarily on competition concerns involving conglomerate or leveraging theories of harm. 

3   The European Commission published no official decision for its investigation in Microsoft Teams but as we argue below, the commitment is consistent with the Commission 
having identified a separate market for Teams and its competitors.
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While on the supply side, agencies considered:

•	 The heterogeneity of product ranges and functionalities – including whether they are characterized by similar types of network 
effects or regulatory constraints; and

•	 The degree of supply side substitutability across different components of a suite or across different secondary products for the 
same durable good; and

•	 The degree of interoperability across products and “lock-in” effects for consumers who pick a certain platform or durable good 
before adopting secondary or ancillary products.

The HMT can still be implemented in the context of complementary goods, but standard SSNIP-based approaches require spe-
cific adjustments. The HMT asks what consumers would do if a hypothetical monopolist of product A were to increase the price of product A above 
the competitive level. By doing so, the HMT aims to elicit the strength of the “cross product” price elasticity of demand to establish whether product 
A competes with other products and if so which ones. However, naively applying this logic to two complementary products, A and B, would always 
suggest that they belong to separate markets because there is (by definition) no demand-side substitution between complements. This answer 
cannot be right. Some complementarities are so strong that complements become part of a single “system,” as is the case of perfect complements 
(e.g. a right shoe and left shoe) or integrated systems (e.g. many components of a smartphone). In these cases, the HMT needs to be amended.

The logic laid out in recent decisions indicates that an “adjusted HMT” should aim at identifying whether a bundle, a suite, or combina-
tion of complementary products constitute a single relevant market. Assuming the presence of a monopolist provider of the full set of products 
considered, the HMT’s question becomes: what would buyers consider after an increase in price (SSNIP) or a decrease in quality (SSNDQ) for 
the overall set? Would buyers switch to a combination of point products – a sign of separate relevant markets – or would they rather endure the 
worsened offering, indicating that competition operates between (eco)systems? 

In the remainder of this paper, we discuss the underlying economic concept of complementarities (section II), the analytical frameworks 
used recently by the European Commission (“the Commission”) as well as National Competition Authorities (“NCAs”), including the UK Competi-
tion and Markets Authority (“CMA”) that have engaged with our questions above (section III), and our concluding remarks (section IV). 

II. THE ECONOMICS OF COMPLEMENTARY PRODUCTS

Today economists live by two ways of defining goods as complements – one based on prices, the other based on utility. 

Two goods, A and B, are complements if the cross-elasticity of demand of good A relative to prices of good B is negative, which means 
that an increase in prices of good B leads to a fall in demand for good A.4 

Two goods, A and B, are also complements if the increase in consumption of good A increases the marginal utility derived from con-
sumption of good B.5 This means that consumption of good B becomes more valuable when exercised in combination with consumption of good A.

	 These seemingly intuitive definitions cover a surprisingly broad spectrum of situations and industries. At one end of the spectrum are 
“perfect complements” and complex systems, which only have value when used together – think of a pair of shoes or the many components of 
a smartphone. At the other end are goods sold to different users – like credit cards and payment terminals for merchants – but which still need 
to be used in tandem to generate value for their respective users. Between these extremes sit a long list of everyday examples, from hammers 
and nails to coffee machines and pods, or even movie libraries. For a more detailed discussion of how complementarities operate in practice, see 
Berry et al. (2014).6 

4   Hal R. Varian, “Intermediate Microeconomics: A Modern Approach” (7th ed., Chapter 6, page 115). 

5   Economists usually characterize this definition as demand “super-modularity.” See, e.g. Milgrom, Paul, & John Roberts, “Rationalizability, learning, and equilibrium in games with 
strategic complementarities” Econometrica (1990) and “The economics of modern manufacturing: Technology, strategy, and organization” The American Economic Review (1990).

6   Steve Berry et al. “Structural models of complementary choices.” Marketing Letters (2014). Additional instances include, among others, “aftermarkets” – durable goods that 
require the use of secondary consumables (e.g. printers and cartridges) – and “dynamic complements” – goods that may be substitutes in a static environment but become 
complements in a dynamic setting (e.g. TV series on a subscription service or hospital prescriptions and follow-on pharmacy sales).
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III. WHAT ANALYTICAL FRAMEWORKS HAVE AGENCIES USED IN RECENT CASES?

Competition authorities around the globe have laid out analytical frameworks to think about market definition for complement products. The European 
Commission (“the Commission”) has published three documents informing its approach to market definition: an initial market definition notice in 
1997,7 a Support Study accompanying the Commission’s evaluation of the market definition notice in 2021 (“the Support Study”),8 and a revised 
market definition notice in 2024 (“the Revised Notice”) – which acknowledges digital platform market definition specifically.9 Two general frameworks 
result from these documents and associated decisions by the Commission and NCAs. These are the cluster (or ecosystem) markets framework 
for bundles and product suites, and the aftermarkets framework for durable goods that require the use of ancillary products or services.

A. The Cluster (Or Ecosystem) Market Framework 

The cluster markets framework asks whether products or services sold in bundles or “clusters” can form a single relevant product market, dis-
tinct from the markets in which each individual component is traded. 

The framework was first introduced in the United States by the Supreme Court10 and later acknowledged by the European Commission in 
the Support Study which notes that products part of a suite may belong to different product markets when “transactional complementarities are such 
that consumers do not consider unbundling as a suitable alternative to purchasing the bundled products.”11 This may be the case for instance if there 
is simply no “separate” demand for each part of the suite, or if low levels of interoperability indicate limited competition between the bundle and the 
supply of individual products or services. In the context of digital bundles and suites, cluster markets are often referred to as “ecosystem” markets.

Recent decisions show that one of the criteria used by competition authorities to assess the existence of a cluster/ecosystem 
market, is whether consumers can substitute an integrated suite with a combination of point solutions from different providers, and 
whether they do so in practice. In a series of commitment decisions adopted in the first half of 2025, the German Federal Cartel Office (“FCO”) 
illustrated how demand-side substitution patterns can be assessed to determine whether a digital ecosystem constitute one or multiple markets. 

In its Commitment Decision B7-25/22-GAS12 dated April 9, 2025, related to in-vehicle “infotainment” services provided within the Goo-
gle Automotive Services suite (“GAS”),13 the FCO concluded that “each of the services contained in GAS constitutes a stand-alone service, not a 
non-standalone component of an integrated GAS product.”14

	 This finding was motivated by the presence of separate demands for each part of the bundle15 and widespread mix-and-match strate-
gies by car manufacturers.16 Interestingly, the FCO confirmed that the preference of some users for pre-integrated systems was not sufficient to 
define a single market for the suite, due to the lack of interoperability constraints between services offered by other suppliers.17

7   European Commission Notice on the Definition of Relevant Market for the Purposes of Community Competition Law (97/C 372/03).

8   European Commission, DG Comp, Support Study accompanying the evaluation of the Commission Notice on the definition of relevant market for the purposes of Community 
competition law, Final Report. 

9   European Commission, Commission Notice on the definition of the relevant market for the purposes of Union competition law (C/2024/1645).

10   See United States v. Philadelphia National Bank (1963)

11   See Support Study, supra, note [7], at page 12.

12   See full text of the decision on the FCO website.

13   See Decision B7-25/22-GAS at paragraph 6 where the Decision describes in-vehicle infotainment systems (IVI systems) which combine mapping services, a voice assistant 
and an app store (among other services).

14   Ibid. at §36.

15   Ibid. at §36: “the types of services in question (map services, app stores and voice assistants) are generally offered and sourced separately on the market”

16   Ibid. at §36: “Google intentionally deviates from the mix-and-match approach prevailing in the market, which allows vehicle manufacturers […] to choose between services 
from a number of providers and […] compose an IVI system using several services.”

17   Ibid. at §36: “The fact that some vehicle manufacturers prefer to source IVI systems as a whole does not negate the presumption that there is a demand for stand-alone 
services. […] When combining comparable services of different providers in an IVI system, as has so far been the prevailing approach in the market, interoperability between 
such services is already possible (for example when combining a voice assistant with a map service).”

https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Entscheidungen/Missbrauchsaufsicht/2025/B7-25-22_GAS.html
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	 In its companion Commitment Decision B7-25/22-GMP18 also dated April 9, 2025, the FCO reached similar conclusions regarding the 
services provided to software developers within the Google Maps Platform.19 The FCO supported its finding of distinct services based on the 
existence of: (i) demand from buyers (software developers, in this context) for a combination of services from different providers, and (ii) hetero-
geneity of consumer needs and preferences.20

By contrast, the CMA took the opposite view further to its in-depth inquiry into Adobe’s (later abandoned) acquisition of Figma. In its 
Provisional Findings, the CMA defined a relevant market for “all-in-one product design software,” excluding point tools delivering only specific 
product design features.21 According to the CMA, the evidence collected indicated that the main competitive constraint faced by Adobe and Figma 
came from other “all-in-one” tools (“most customers considered all-in-one tools to be the best alternatives to Adobe XD and Figma Design”22) 
whereas combinations of point tools exerted weaker competitive constraints due to e.g. lower convenience and higher costs.23

A second criterion emerging from recent practice is the presence of supply-side substitutability and synergies. Competi-
tion authorities have considered whether, even in situations without demand-side substitutability, different functionalities or services offered 
by the same platform present sufficient heterogeneity to warrant defining separate relevant markets.  Three recent precedents stand out in 
this context. 

In its decision to block Booking’s acquisition of eTraveli,24 the Commission concluded that different categories of online travel agents 
(“OTAs”) specializing in flights, hotels or other types of accommodations belong to separate relevant markets despite these services being used 
as close complements by consumers, and in some instances, being offered by the same provider on the same website. Specifically, the Com-
mission notes that OTAs are not present or equally successful across verticals, that existing OTAs tend to segment their brands across verticals 
(referring for instance to the segmentation of the Airbnb and HotelTonight brands), and face barriers to expansion due e.g. to differences in 
regulations.25 The Commission found that even if some OTAs compete across multiple verticals, competitive dynamics are narrower, and operate 
at the vertical-level.26 

	 Likewise, in its 2025 decision sanctioning Meta for abusing its dominant position in social networking services (the Facebook Market-
place Decision), the Commission defined separate markets for personal social networking and online classified advertising services (“OCAS”), de-
spite the two services being offered within the same platform (Facebook.com). This decision relied on considerations focusing on the supply-side, 
e.g. due to the differences in terms of features offered, and purposes served by, the two categories of services.27 Specifically, the Commission 
concludes that: 

18   See full text of the decision in the FCO website.

19   See Decision B7-25/22-GMP at §5: “With its Google Maps Platform (in the following: “GMP”), Google offers access to a range of different map services through interfaces 
(APIs) or software development kits (SDKs).” At §10, Decision B7-25/22-GMP distinguishes four categories of services offered by GMP, including maps services, routes services, 
places services and “environment” services.

20   Ibid. at §21 to §25: “With an increasing number of functionalities offered by an application, there is usually increasing demand to use not only map services from one single 
provider, but a combination of map services from several providers. In particular, there is a demand to use both GMP services and third-party map services in applications. […] All 
map services offered differ with regard to at least some details, so that depending on the individual application, one service can be more suitable than the other. It can thus be as-
sumed that apart from the services from the “Places” category, there is also a general demand to integrate both a GMP service and third-party map services into an application.”

21   UK CMA Adobe/Figma merger inquiry, Provisional Findings report at §7.79.

22   Ibid. at §7.77.

23   Ibid. at §7.76.

24   Case M.10615 – BOOKING HOLDINGS / ETRAVELI GROUP (2023).

25   Booking/eTraveli Decision at §92 to §108. The decision also covers demand-side substitution: §109 to §116 discuss a lack of demand-side substitution between hotel and 
private accommodation OTA due to differences in prices, duration of stay, generational preferences, etc.

26   In its recent 25-D-06 decision sanctioning Doctolib, the French Competition Authority made similar observations regarding the delineation of separate relevant markets for 
online medical booking services and remote medical consultation solutions. While the full text of the decision is not available yet, the FCA’s press release suggests that only the 
former is characterized by strong network effects while the latter faces specific regulatory constraints. 

27   The Facebook Marketplace Decision notes at §762 the distinct purposes served by Facebook’s OCAS features and social networking features: “there are significant differ-
ences between Facebook’s personal social network services and Facebook Marketplace’s OCAS for users. While Facebook’s personal social network services offer users the 
possibility to stay in contact and maintain personal relationships with people they know (…), Facebook Marketplace is a platform which allows users to find goods they want to 
buy or list goods they want to sell (…) without pursuing the purpose of maintaining relationships to friends.” The decision also knowledges demand side aspects such as the 
“fact that consumers use those standalone OCAS shows that they choose to obtain such OCAS separately from a personal social network.”

https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Entscheidungen/Missbrauchsaufsicht/2025/B7-25-22_GMP.pdf
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“OCAS and personal social networking services are usually offered separately. Indeed, no other providers of OCAS offer personal 
social networking services to users and there is no other personal social network that offers OCAS.”28 

By contrast, before referring the joint venture project between Pon Netherlands BV and NS Groep N.V. to the national Dutch Competition 
Authority, the Commission concluded that the different modes of transportation available on Mobility-as-a-service (“MaaS”) services (such as 
Citymapper, Voi, or Uber Transit) are part of the same relevant market. Specifically, the Commission concluded that “because of the appar-
ent supply-side substitutability of these services […], the retail distribution of (MaaS) transport services through an app is the appropriate 
product market.”29

A related question is how to delineate the market boundaries for a suite of products and its “add-ons” given the function-
alities offered to consumers. In instances of services combining many features, a competition authority might define a single relevant market 
for a “core” subset of features which users frequently procure as a bundle, and wouldn’t substitute for point solutions, and separate markets for 
“add-on” features. 

However, the decisional practice around this question is less revealing. In two recent investigations into tying allegations against Meta 
and Microsoft, the Commission may have engaged with the question of what constitutes a “core” set of digital services. However, the public 
documents available do not investigate consumer purchasing behavior in detail.

In Facebook/WhatsApp, the Commission defined different relevant markets for Meta’s social networking services Facebook and its 
consumer communication app Facebook Messenger, which spun off the social networking services in 2011. The Commission reached this 
conclusion despite the two products’ historical integration, and despite finding that consumer communication apps “offered certain elements 
that were typical of social networking services, in particular sharing of messages and photos.” Ultimately the Commission focused on product 
functionalities rather than demand patterns, finding that social networks “tended to offer a richer social experience and a larger number of 
functionalities.”30

On the contrary, while no public decision was published, the Microsoft Teams settlement agreement seems consistent with the Com-
mission drawing a line between an underlying “core” suite and add-on features. During its investigation, the Commission investigated whether 
Microsoft was unlawfully tying Teams to its wider productivity suite. The case was settled under the agreement that Microsoft would unbundle 
Teams from the wider suite and offer it at a standalone price. 

Yet, Microsoft’s suite (M365, O365) continues to be offered as a bundle and has been for many decades. This is consistent with the 
Commission having considered Teams and its competitors to belong to a different market compared to the “SaaS productivity applications for 
professional use” referred to in the press release – which also acknowledges how “productivity applications Word, Excel, PowerPoint, Outlook 
[are] included in [Microsoft’s] Office 365 and Microsoft 365 suites for business customers.”31

Prima facie, this approach seems consistent with the Facebook Messenger decision – albeit the conclusion is based on different 
grounds – as enterprise solutions such as Microsoft Teams may arguably cater to different needs than text or number processors. But is this 
approach one that can be sustained long term? In the late 1990s, Microsoft Outlook was not part of the main Microsoft Office suite – today it 
would be unthinkable to procure the suite without an email application. Workflows have evolved and so has demand. A consumer demand-centric 
approach may be more suitable to capture the nuances of digital suites.

28   Ibid. at §768.

29   See the Support Study supra, note 5, page 90. Interestingly the Dutch NCA took a narrower approach, and while it agreed with the wide MaaS market definition, it also 
defined distinct relevant markets for transport service providers based on mode of transportation. See the ACM Decision in case ACM/20/038614 at §126 and §127: “The ACM 
considers it plausible that providers of integrated MaaS apps […] are currently not only subject to competitive pressure from each other, but also from the apps of other transport/
mobility providers, which only offer the services of that provider (so-called unimodal providers). […] However, the ACM also notes that the results of its market research provide 
starting points that the provision of integrated (MaaS) transport and mobility services should be considered a separate market, or could be considered a separate market in the 
foreseeable future.” (authors’ translation from the Dutch decision).

30   See Facebook/WhatsApp Messenger Decision at §21. In principle, the Commission has left this definition open but has strengthened and confirmed this view in later cases 
including Facebook/Kustomer and Facebook Marketplace.  

31   Press Release, European Commission, Commission accepts commitments offered by Microsoft to address competition concerns related to Teams (September 12, 2025).

https://www.acm.nl/nl/zaak/acm-20-038614
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IV. THE AFTERMARKET FRAMEWORK 

The aftermarkets framework questions whether the sale of a primary durable good generates lock-in effects that are so extreme that competition 
dynamics for its aftermarkets cannot be considered independently of those at play for the primary product.

Competition authorities have usually considered three distinct approaches to aftermarkets.

First, when there is strong interoperability between the primary and secondary goods, such that consumers’ choices 
regarding the secondary product face limited constraints from their behavior in the primary market, competition authorities have 
adopted a “dual markets” approach consisting of two distinct relevant markets, one for primary products and a separate market for sec-
ondary products.

The Commission for instance adopted a “dual markets” approach during its assessments of Microsoft’s acquisitions of gaming 
distributors ZeniMax32 and Activision33. In these cases, the Commission defined a primary relevant market for the development and pub-
lishing of video games (leaving open any further segmentation between e.g. PC and consoles) and a separate secondary market for gaming 
distribution.34  

By contrast, when lock-in effects are strong and interoperability between secondary and primary goods is limited, competi-
tion authorities have usually defined “multiple markets,” i.e. a relevant market for the primary products and distinct markets for the second-
ary products associated with each “brand” of the primary product. This approach is more suitable than the “dual markets approach” if the sale 
of the primary product is likely to confer market power to the firm over the secondary market, e.g. due to high switching costs, or to significantly 
constrain user choice on the secondary market due to limited interoperability. 

The Commission and NCAs have adopted this “multiple markets” approach when assessing potential abuses of dominance in 
mobile ecosystems. In its Google Android (2018)35 and Apple/Spotify (2024)36 decisions, the Commission defined a primary market for 
mobile smartphones37 and distinct secondary relevant markets based on smartphones’ operating systems. The Commission argued that 
the distribution of apps to iOS38 and Android39 devices constituted distinct relevant markets due to, among other reasons, the lack of in-
teroperability between app stores designed for specific operating systems40 and barriers to switching between primary devices or operating 
systems.41 The French Competition Authority (“FCA”) reached similar conclusions in its decision related to Apple’s App Tracking Transpar-
ency framework.42 

Finally, competition authorities may adopt a “systems market” approach and define a single relevant market that encom-
passes sales of both primary and secondary goods. This approach is deemed more suitable than multiple markets or dual markets when 
there is competition between “systems” comprised of the primary product and its complements. Like in cluster markets, conditions supporting 

32   Case M.10001 (Microsoft/Zenimax).

33   Case M.10646 (Microsoft / Activision).

34   See the Commission Decision in Microsoft/Activision at §93, based on the Commission Decision in Microsoft/ZeniMax at §20 and §40.

35   Case AT.40099 (Google Android).

36   Case AT.40437 (Apple – App Store Practices (music streaming)).

37   The definition of the primary market in the Google Android and Apple/Spotify decisions differ due to their different focus on mobile OEMs (Google Android) and music app 
developers (Apple/Spotify). The primary market in the former is for the licensing of smart mobile operating systems to OEMs whereas the primary market in the latter is for smart 
mobile devices. However, in both decisions, the primary market spans across operating systems.

38   Apple/Spotify Decision at §260: “The Commission considers that the relevant product market is the market for the provision to developers of platforms for the distribution 
of music streaming apps to iOS users.”

39   Google Android Decision at §284: “The Commission concludes that app stores for other licensable smart mobile OSs do not belong to the same product market as Android 
app stores.”

40   Ibid. at §285: “From a demand-side perspective, once an OEM has decided to install Android on its devices, it cannot, for technical reasons, pre-install an app store that 
has not been developed for AndroIbid.”

41   Ibid. at §286 to §05.

42   See e.g. the FCA’s Decision 25-D-02 regarding practices implemented in the sector for mobile application advertising on iOS devices at §399 to §409. 
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a systems market approach include transactional complementarities (i.e. when consumers consider the life-cycle of the durable product and its 
complements, or cases where increasing prices in the aftermarket may negatively impact sales of the primary good).

The Commission Revised Notice sets out four criteria where competition between systems may be appropriate.43 These criteria 
include (i) whether consumers consider life-cycle costs when acquiring the primary good, (ii) whether the amount spent on secondary 
purchases are large compared to primary acquisition costs, (iii) whether the primary good is characterized by low barriers to switching 
and there is interoperability between secondary products and (iv) whether suppliers are usually active on both the primary and secondary 
markets.

This is the approach that was adopted by the CMA regarding gaming consoles and gaming (digital) distribution, during its review of Mi-
crosoft’s acquisition of Activision. Specifically, the CMA concluded that “competition happens at a platform level from both a supply and demand 
side (ie the console and associated console game distribution combined)” and therefore “consider[ed] it appropriate to treat console hardware 
and associated game distribution as part of the same product market.”44

The aftermarkets framework appears particularly relevant to digital ecosystems characterized by a combination of hardware 
products and software services (e.g. mobile ecosystems including terminals, operating systems, app stores, cloud storage, etc.). For instance, 
in a note for the OECD,45 Fletcher makes the case that digital ecosystems can be seen as “multiple markets” where the use of multiple secondary 
services generate high-switching costs between ecosystems, citing the example of mobile ecosystems where certain secondary services such 
as iCloud storage or proprietary app stores creates switching costs across terminals. Likewise, Jacobides & Lianos46 argue that the aftermarkets 
framework may be suitable for one-sided digital ecosystems where the ecosystem structure limits the compatibility/interoperability and gener-
ates customer lock-in.

The Commission and the economic literature suggest however that ecosystems, especially two-sided platforms, have characteristics 
that raise additional questions that these frameworks may fail to address. Jacobides & Lianos47 for instance argue that the aftermarkets frame-
work cannot properly capture the type of lock-in effects generated by the multi-sided nature of some ecosystems, where consumer “lock-in” 
results from network effects rather than from barriers to switching on a primary market.

The Commission appears to have accepted these arguments as the Revised Notice acknowledges that “not all (digital) ecosystems fit an 
after-market or bundle market approach”48 and adds to the above frameworks an additional section related to market definition for multi-sided 
platforms. Specifically, the market definition notice explains that one may either define a broad relevant market encompassing both sides of the 
market, or distinct but interrelated markets on each side, depending on the differences in substitution patterns on both sides, degrees of product 
differentiation, or behavioral factors of each group of users. In practice, however, the Commission seems to have rarely, if ever, defined a single 
market including all interrelated products offered by a supplier.

In the Revised Notice, the Commission also notes the relevance of non-price parameters for the assessment of substitution – such as 
product features or barriers to switching (interoperability and data portability) – and mentions the small and significant non-transitory decrease in 
quality tests (“SSNDQ”) as a relevant alternative to small and significant non-transitory increase in price tests (“SSNIP”) tests, and acknowledges 
the challenges associated with network effects and demand interdependence.49

While the Commission does not explicitly set out how these criteria may lead to either outcome, the economic literature offers 
potential ways to approach this question. Filistrucchi50 for instance suggests that market definition in two-sided markets should depend 
on whether platforms offer transaction or non-transaction services. In the case of transaction-based platforms (e.g. online marketplaces), 
defining a single relevant market spanning both sides can take into account cross-side complementarities. On the contrary, in the case 

43   See the Revised Notice, supra, note [8], at §101.

44   UK CMA Microsoft/Activision merger inquiry, Final Report at §5.54.

45   Amelia Fletcher, Digital competition policy: Are ecosystems different? OECD Roundtables on Competition Policy Papers (2020).

46   Michael G. Jacobides & Ioannis Lianos. Ecosystems and competition law in theory and practice. Industrial and Corporate Change (2021).

47   Ibid.

48   The Revised Notice, supra, at note [6], at §104.

49   Ibid.

50   Filistrucchi, Lapo. A SSNIP test for two-sided markets: the case of media. Net Institute Working Papers. (2008).



of non-transaction-based platforms, two distinct (but related) relevant markets may better accommodate distinct substitution patterns on 
each side.51 

V. CONCLUDING REMARKS

In the sections above, we have discussed how recent decisional practice by the European Commission, the CMA, and NCAs, have highlighted 
key themes on the assessment of cases involving digital complements. 

While traditional “theories of harm” require establishing that complement products belong to separate relevant markets, agencies have 
focused on where to draw line between a single market composed of multiple functionalities/products and other markets offering related and 
complementary products and services. 

The approaches adopted to draw the line itself are largely consistent across decisions. However, the diversity and interpretability of 
analysis suggest that the market definition approach will differ on a case-by-case basis, while focusing on clear demand- and supply-side con-
siderations. 

Within this context, standard tools like the HMT can still be implemented in the context of complementary goods and provide helpful 
evidence in the delineation of the right boundary of a suite or a system of product. The cases reviewed above suggest that, to do so, SSNIP/
SSNDQ-based approaches should aim at identifying whether buyers of a bundle, a suite, or combination of complementary products would con-
sider a combination of point solutions as a suitable alternative in response to an increase in quality-adjusted prices above competitive levels, or 
if they would instead endure the worsened offering.

Looking ahead, the assessment of competitive dynamics between digital complements is likely to fuel further debates in the context 
of the move from ex post competition law enforcement towards more ex ante regulation of digital markets. There are already signs of this hap-
pening. To illustrate, the delineation of complementary digital services appears to remain a central feature of the implementation of the Digital 
Markets Act. The Commission appeared to pay particular attention to product integration in its “digital gatekeeper” designation decisions, which 
explicitly mention product integration as a relevant characteristic to account for when considering whether a digital service constitutes a “core 
platform service.”52

51   See also Ioannis Lianos, Despoina Mantzari, Stavros Makris & Giorgio Monti. Dynamic effects in merger control. CLES Policy Paper Series (2025) and M. Batra, P. de Bijl, T. 
Klein, Ecosystem theories of harm in EU merger control: analysing competitive constraints and entrenchment, Journal of European Competition Law & Practice (2024). 

52   European Commission’s Alphabet Designation Decision (5 September 2023) at §16: “undertakings shall not identify CPSs that belong to the same category of CPSs […] 
as distinct mainly on the basis that they are provided using different domain names” and	 “undertakings shall consider as distinct those CPSs that either (i) do not belong to the 
same category of CPSs […] even if they are offered in an integrated way; or (ii) are used for different purposes by either their end users or their business users, or both, […] 
even if they are offered in an integrated way.”
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I. INTRODUCTION

Over the past decade, the relationship between competition policy and consumer protection has undergone a profound transformation. Tradi-
tionally treated as distinct domains — with competition policy focused on preserving market structure and consumer protection centered on 
safeguarding individuals from unfair or deceptive practices — the two areas increasingly converge in both theory and enforcement practice. 
Digital markets, in particular, have blurred these boundaries. Firms design interfaces that shape consumer decision-making, accumulate and 
leverage vast data advantages, and deploy pricing and promotional strategies that complicate comparison shopping. Such practices have come 
under scrutiny for their implications for both competition enforcement and consumer protection, highlighting how consumer behavior and market 
dynamics are deeply intertwined.

This article examines the interaction between competition and consumer protection along three primary dimensions: institutional de-
sign, the integration of behavioral insights into enforcement, and emerging challenges associated with dark commercial patterns and digital mar-
ket practices. Drawing on OECD work and recent enforcement experiences, it argues that a more integrated and behaviorally informed approach 
is increasingly necessary to address contemporary market failures.

II. INSTITUTIONAL DESIGN AS A DRIVER OF SYNERGIES

The complementarity between competition policy and consumer protection has long been recognized. Competition policy, by protecting the com-
petitive process, aims to expand the range of choices available to consumers. Consumer policy, in turn, seeks to protect and enhance the quality 
of those choices, ensuring that consumers can exercise them effectively and with confidence in the fairness and integrity of market processes. 
For example, rules ensuring that advertising and product descriptions are honest and informative not only protect consumers directly but also 
strengthen competition by enabling more effective comparison and forcing firms to compete on the merits rather than through misleading claims 
or unfair contract terms. In this sense, each policy domain can reinforce the objectives of the other. 2

Institutional design plays a critical role in determining the extent to which these synergies can be realized. While competition and 
consumer protection policies can, in principle, be coordinated under a variety of institutional arrangements, different models — ranging from 
integration within a single authority to the allocation of responsibilities across separate institutions — can significantly affect both the degree of 
cooperation and the substance of enforcement.

In many jurisdictions, competition authorities are also entrusted with consumer protection mandates, allowing them to deploy a 
broad set of tools in a complementary manner, particularly to empower consumers and improve market transparency. Authorities in the United 
States, the United Kingdom, and Australia operate under such dual mandates, as do several European authorities, including those in Ireland, 
Italy, the Netherlands, and Poland. However, there is no uniform model in Europe. In countries such as France and Germany, consumer pro-
tection enforcement is largely assigned to ministries or the judiciary rather than competition authorities. Similar diversity exists elsewhere: in 
Korea, the Korean Fair Trade Commission exercises consumer protection powers, while in Japan these responsibilities lie outside the Japan 
Fair Trade Commission.3

In jurisdictions with integrated authorities — such as the UK Competition and Markets Authority (“CMA”), the Australian Competition and 
Consumer Commission (“ACCC”), the US Federal Trade Commission (“FTC”), and the Italian Autorità Garante della Concorrenza e del Mercato 
(“AGCM”) — institutional synergies are embedded in the governance structure. These agencies can rely on shared mandates, common inves-
tigative tools, and unified strategic priorities. Integration reduces duplication, facilitates information sharing, and enables authorities to pursue 
cases in which consumer harm and competition concerns overlap, such as misleading pricing practices that reduce market transparency and 
distort competitive dynamics. In authorities with dual competence, it is possible to choose among different tools the one that better addresses 
the firm’s conduct.

By contrast, jurisdictions with separate agencies often face legal and procedural barriers to effective coordination. Cooperation 
may depend on informal networks or ad hoc arrangements rather than systematic mechanisms. Differences in investigative powers, 
confidentiality rules, or enforcement standards can slow collaboration and reduce overall effectiveness. OECD analysis has shown that 

2   Armstrong, Mark, 2008. “Interactions between competition and consumer policy,” MPRA Paper 7258, University Library of Munich, Germany, https://ideas.repec.org/p/pra/
mprapa/7258.html.

3   OECD (2008), “The Interface between Competition and Consumer Policies: Key findings, summary and notes”, OECD Roundtables on Competition Policy Papers, No. 79, OECD 
Publishing, Paris, https://doi.org/10.1787/94cefc3f-en.

https://ideas.repec.org/p/pra/mprapa/7258.html
https://ideas.repec.org/s/pra/mprapa.html
https://ideas.repec.org/p/pra/mprapa/7258.html
https://ideas.repec.org/p/pra/mprapa/7258.html
https://doi.org/10.1787/94cefc3f-en
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institutional fragmentation can, for example, impede the timely exchange of information and hinder the development of coherent and 
proportionate remedies.4 

Even when the two competences are integrated in a single institution, some challenges might remain. The two areas might rely on 
different approaches, with competition enforcement focusing on the enhancement of the competitive process and market forces and consumer 
protection advocating for increased regulation of firms’ behavior, making mutual understanding not always easy. In other terms, it is not always 
easy to speak the same language.

Regardless of whether enforcement powers are integrated or separated, certain institutional features can facilitate effective collabora-
tion. These include aligned policy objectives, formal channels for data and intelligence sharing, joint task forces, and cross-disciplinary teams. 
The OECD has consistently emphasized that such arrangements improve enforcement coherence and efficiency, reduce regulatory gaps, and 
enhance authorities’ capacity to address complex market strategies that simultaneously affect competition and consumer welfare.

While institutional design alone does not determine policy effectiveness, recent developments in digital markets increasingly point to 
the need for integrated approaches. Conduct affecting consumers in digital environments often blurs traditional distinctions between competition 
law and consumer protection, making close coordination — or integration — particularly valuable.

Recent examples of authorities exploring these synergies include Canada’s discussion paper on algorithmic pricing5 and Japan’s 2021 
report by the Study Group on Competition Policy in Digital Markets,6 both of which highlight the importance of addressing consumer-facing 
practices and competitive effects in a unified analytical framework.

III. BEHAVIORAL INSIGHTS IN COMPETITION ENFORCEMENT

Behavioral economics offers valuable insights for both competition policy and consumer protection, often bridging the traditional divide between 
the supply-side focus of competition law and the demand-side orientation of consumer policy. Conventional economic models typically assume 
rational, utility-maximizing consumers. However, extensive empirical research demonstrates that cognitive biases, heuristics, and contextual 
factors systematically influence consumer decisions. 7

Behavioral research has identified a range of well-documented biases that lead to outcomes departing from those predicted by standard 
economic theory. These include present bias, whereby individuals place disproportionate weight on immediate payoffs relative to future ones; ref-
erence dependence and loss aversion, under which outcomes are evaluated as gains or losses relative to a reference point, with losses weighted 
more heavily than equivalent gains; anchoring effects, such as the influence of reference prices or minimum repayment amounts on consumer 
choices; framing effects, whereby the presentation of options affects decisions; and overconfidence, which can lead consumers to overestimate 
their knowledge or abilities and take excessive risks.

OECD research has shown that consumer-facing remedies—such as default settings, the presentation of price information, or the 
design of cancellation processes—can be tested and refined using behavioral methods. Incorporating behavioral insights enables authorities 
to better diagnose market failures, design more effective remedies, and understand firm strategies that exploit consumer biases to reduce 
switching, hinder comparison shopping, or lock in demand. These issues are particularly salient in digital markets, where interface design and 
data-driven personalization play a central role.8

The ability of consumers to compare prices and quality and to switch providers is a core feature of effective competition. Accordingly, 
competition authorities have increasingly focused on practices that undermine switching or raise switching costs. Such practices may constitute 

4   OECD (2018), “Designing and Testing Effective Consumer-facing Remedies”, OECD Roundtables on Competition Policy Papers, No. 217, OECD Publishing, Paris, https://doi.
org/10.1787/176c08e3-en.

5   Competition Bureau Canada (2025), Algorithmic pricing and competition: Discussion paper, https://competition-bureau.canada.ca/en/how-we-foster-competition/educa-
tion-andoutreach/publications/algorithmic-pricing-and-competition-discussion-paper.

6   JFTC (2021), Report on the Study Group on Competition Policy in Digital Markets “Algorithms/AI and Competition Policy”, https://www.jftc.go.jp/en/pressreleases/yearly2021/
March/210331004.pdf.

7   OECD (2022), “Integrating Consumer Behaviour Insights in Competition Enforcement ”, OECD Roundtables on Competition Policy Papers, No. 282, OECD Publishing, Par-
is, https://doi.org/10.1787/61d487df-en.

8   OECD (2018). Co-operation and Enforcement on Designing and Testing Effective Consumer-facing Remedies.

https://doi.org/10.1787/176c08e3-en
https://doi.org/10.1787/176c08e3-en
https://competition-bureau.canada.ca/en/how-we-foster-competition/education-andoutreach/publications/algorithmic-pricing-and-competition-discussion-paper
https://competition-bureau.canada.ca/en/how-we-foster-competition/education-andoutreach/publications/algorithmic-pricing-and-competition-discussion-paper
https://www.jftc.go.jp/en/pressreleases/yearly2021/March/210331004.pdf
https://www.jftc.go.jp/en/pressreleases/yearly2021/March/210331004.pdf
https://doi.org/10.1787/61d487df-en
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competition law infringements — for example, when adopted by dominant firms or resulting from collusive conduct — but they may also fall 
within the scope of consumer protection law where misleading information, complex pricing structures, or onerous termination procedures im-
pede informed choice and reduce consumer mobility even in the absence of market power.

There is substantial empirical evidence that well-designed demand-side interventions can be highly effective on competition. Academic 
studies, for instance, have demonstrated that number portability significantly enhances competition by lowering switching costs and increasing 
consumer mobility.9

Market studies and market investigations are particularly valuable tools, especially for authorities with dual mandates, as they 
allow an examination of market dynamics through both competition and consumer protection lenses. Behavioral insights are instrumental 
in this context, helping to identify consumer biases that dampen competitive pressure and reinforce market concentration by discouraging 
switching.

A recent illustration is provided by the ACCC’s Supermarkets Inquiry (2024), which found that aspects of the retail environment could 
impede consumers’ ability to make effective decisions. The inquiry highlighted complex and opaque pricing, inconsistent unit pricing, and the 
proliferation of promotions and loyalty schemes.10 It identified behavioral effects stemming from repeated exposure to promotional strategies and 
from decision fatigue, contributing to reduced switching and weakened competitive discipline.

IV. DARK COMMERCIAL PATTERNS: WHERE DESIGN AND MARKET POWER INTERSECT

The complementarity of consumer protection and competition policy may be particularly relevant with respect to digital markets and particularly 
with respect to the so called “dark commercial patterns.” The term refers to a wide variety of practices commonly found in online user interfaces 
that lead consumers to make choices that may not be in their best interests, including by exploiting consumer biases. These practices may 
harm consumers collectively, by increasing switching costs, weakening competition and sowing distrust, and can disproportionately harm certain 
consumers such as children, less educated or older consumers. 11

A wide variety of practices fall within this category. The UK CMA’s taxonomy of online choice architecture identifies 21 practices — both 
potentially harmful and potentially beneficial — grouped into three categories: choice structure, choice information, and choice pressure. Harmful 
examples include forced actions (such as mandatory registration or excessive data disclosure), the visual obscuring or preselection of options 
favorable to the business, asymmetric sign-up and cancellation processes, drip pricing that reveals mandatory charges late in the purchasing 
process, and automatic renewals without clear and informed consumer consent.

By hindering switching and exploiting consumer biases, dark commercial patterns can entrench incumbent firms, distort competitive 
dynamics, and disadvantage new entrants. Addressing these practices effectively requires a combination of competition and consumer protection 
tools, supported by behavioral research, coordinated investigations, and coherent remedies. Policy priorities in this area include enhanced digital 
oversight, the strengthening of consumer autonomy, improved cross-border cooperation, and the updating of legal frameworks to reflect evolving 
digital business models.

V. CONCLUSION

The interaction between competition policy and consumer protection has become a central feature of modern market governance, particularly in 
increasingly digital and data-driven economies. The analysis in this article underscores that consumer behavior, shaped by cognitive biases and 
interface design, is not merely a peripheral concern but a core determinant of competitive outcomes. Practices that impair consumer choice and 
decision-making can weaken competitive pressure just as effectively as traditional supply-side restraints.

Institutional design matters in enabling authorities to respond to these challenges. Integrated or closely coordinated enforcement 
structures facilitate the sharing of information, the alignment of priorities, and the development of remedies that address both consumer 

9   Cho, Daegon, Pedro Ferreira, and Rahul Telang. “The impact of mobile number portability on price, competition and consumer welfare.” Competition and Consumer Welfare 
(September 29, 2016) (2016).

10   ACCC (2024). Supermarkets Inquiry Report. https://www.accc.gov.au/inquiries-and-consultations/finalised-inquiries/supermarkets-inquiry-2024-25/final-report.

11   OECD (2022), “Dark commercial patterns”, OECD Digital Economy Papers, No. 336, OECD Publishing, Paris, https://doi.org/10.1787/44f5e846-en.

https://www.accc.gov.au/inquiries-and-consultations/finalised-inquiries/supermarkets-inquiry-2024-25/final-report
https://doi.org/10.1787/44f5e846-en


harm and competitive distortions. At the same time, the incorporation of behavioral insights into enforcement enhances authorities’ ability 
to diagnose market failures and to design interventions that reflect how consumers actually behave, rather than how they are assumed to 
behave.

Looking ahead, the prevalence of dark commercial patterns and other consumer-facing strategies in digital markets suggests that the 
boundary between competition policy and consumer protection will continue to erode. Effective enforcement will therefore increasingly depend 
on integrated, behaviorally informed approaches that combine legal, economic, and empirical tools. Strengthening cooperation across policy 
domains and jurisdictions, investing in behavioral expertise, and adapting legal frameworks to digital realities will be essential to safeguarding 
consumer welfare and ensuring that competition remains effective in the markets of the future.
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I. INTRODUCTION

The complexity of applying competition law to digital markets, combined with the rapid global evolution of antitrust, has raised questions 
about whether existing legal frameworks and enforcement tools remain adequate to preserve competitive conditions in fast-changing envi-
ronments.

Debates on the regulation of digital platforms have largely been driven by the progressive consolidation of their economic influence and 
by the specific attributes that define their organization and functioning, including two-sided markets (Rochet & Tirole, 2003) and multi-sided mar-
kets, control over large volumes of data that produce network effects, and tendencies toward market concentration (Gawer, 2014). International 
scholarship shows that platforms create complex ecosystems and expand market power through strategic acquisitions and portfolio practices 
(Jacobides et al., 2018), with implications for competition, consumer rights, privacy, and data governance.2-3-4

Against this backdrop, Brazil advanced discussions on a new ex ante regulatory framework. Beginning in 2023, the Secretariat of 
Economic Reforms of the Ministry of Finance (SRE/MF) led a broad public consultation, gathering contributions from academia, industry, civil 
society, and foreign authorities.5 The consultation assessed whether the current antitrust toolkit, centered on ex post enforcement, can address 
the dynamics of digital markets and whether new regulatory instruments are necessary. It also explored which platform behaviors and structural 
features warrant intervention and how the State can coordinate governance in this evolving domain.6

This process resulted in Bill No. 4,675/2025,7 which proposes amendments to the Brazilian Law on the Defense of Competition 
(Law No. 12,529/2011) to authorize the Administrative Council for Economic Defense (CADE) to designate systemically relevant digital plat-
forms and impose obligations promoting transparency, openness, and contestability. The bill creates a Superintendence for Digital Markets 
(SMD) within CADE, responsible for initiating proceedings, proposing obligations, supervising compliance, and engaging in inter-agency 
cooperation.

Platform designation would rely on quantitative thresholds (turnover and user base) and qualitative criteria, such as multi-sidedness, 
network effects, vertical and portfolio integration, access to essential data, and the ability to shape business conditions for third parties. Once 
designated, platforms must comply with obligations grouped into three categories: transparency, calibrated prohibitions on certain forms of con-
duct, and positive duties such as interoperability and data portability. Enforcement tools include compliance reports, independent audits, and the 
application of sanctions consistent with those already provided for in Law No. 12.529/2011.

Within the broader architecture of the Bill, the creation of the SMD figures as one of several institutional innovations in a package 
that can be linked to broader concerns about how the configuration of digital ecosystems – including infrastructures, gatekeeping positions, 
and control over strategic assets – shapes competitive dynamics and patterns of market organization. In this context, concentrating technical 
expertise in a specialized unit is often presented as a way of dealing more systematically with information asymmetries and of exploring re-
medial options that may include, among other elements, interoperability, forms of data access, and constraints relating to key infrastructural 
conditions.

2   ROCHET, Jean-Charles; TIROLE, Jean. Platform Competition in Two-Sided Markets. Journal of the European Economic Association, v. 1(4), pp. 990-1029, 2003. Available at: 
<https://www.jstor.org/stable/40005175>. Accessed on: November 12, 2025.

3   GAWER, A. Bridging differing perspectives on technological platforms: toward on integrative framework. Research Policy, v. 43, n. 7, p. 1239–1249, set. 2014. Available in: 
< https://doi.org/10.1016/j.respol.2014.03.006>. Accessed on: November 12, 2025.

4   JACOBIDES, Michael G.; CENNAMO, Carmelo; GAWER, Annabelle. Towards a Theory of Ecosystems. Strategic Management Journal, Vol. 39: 2255-2276, 2018. Available at: 
<http://dx.doi.org/10.2139/ssrn.3218233>. Accessed on: November 12, 2025.

5   BRAZIL. Tomada de subsídios para regulação de plataformas Digitais do Ministério da Fazenda. Case no. 19995.000158/2024-38, Brasilia, April 2024. Available at: <https://
www.gov.br/participamaisbrasil/concorrencia-plataformas-digitais>. Accessed on: November 11, 2025.

6   See PIRES-ALVES, C.; BARBOSA, V.; CÁFFARO, R. Del ex post a la actuación proactiva: propuestas recientes del cade para mercados digitales. Anuario De Derecho De La 
Competencia, 2024, p. 29-51.

7   BRAZIL. Bill No. 4,675, of 2025. Amends Law No. 12,529, of November 30, 2011, to establish procedures for the designation of systemically relevant economic agents in 
digital markets, the determination of special obligations for such agents, and the creation of the Digital Markets Superintendence within the Administrative Council for Economic 
Defense (CADE). Brasília: National Congress, 2025. Available at: <https://www.camara.leg.br/proposicoesWeb/fichadetramitacao?idProposicao=2562481>. Accessed on: No-
vember 12, 2025.

https://doi.org/10.1016/j.respol.2014.03.006
https://www.gov.br/participamaisbrasil/concorrencia-plataformas-digitais
https://www.gov.br/participamaisbrasil/concorrencia-plataformas-digitais
https://www.camara.leg.br/proposicoesWeb/fichadetramitacao?idProposicao=2562481
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Beginning with a public call for inputs in late 2023 and early 2024, the process that generated the Fair Competition Act has followed its 
own track, even as it remains embedded in the broader “Brazil Digital Agenda,” a comprehensive effort to restructure the national digital environ-
ment. This agenda includes Law No. 15.211 of 2025 (“ECA Digital”), which sets out rules for the protection of children and adolescents in digital 
environments; Decree No. 12.622 of 2025, which designates the National Data Protection Authority (ANPD) as the autonomous administrative 
authority responsible for implementing and enforcing the ECA Digital and for coordinating the execution of court ordered blocking measures; 
Provisional Measure No. 1.318 of 2025, which creates a special tax regime for data center services and allocates fines imposed under the ECA 
Digital to the National Fund for Children and Adolescents; and Provisional Measure No. 1.319 of 2025, which shortens the period before the ECA 
Digital enters into force by establishing a six month vacatio legis.8 9 10 11

Brazil’s move toward ex ante regulation of digital markets has unfolded at a moment when comparable regimes abroad had already 
begun to generate practical experience, institutional tensions, and critical feedback.  Brazil’s later entry into ex ante digital regulation became an 
advantage. Drawing on lessons from the EU’s Digital Markets Act (DMA),12  the UK’s Digital Markets, Competition and Consumers Act (DMCC)13, 
Germany’s Article 19-A,14 the Brazilian bill incorporates effective elements of earlier regimes while avoiding excessive burdens and tailoring the 
model to domestic institutional capacities. In this context, the Brazilian bill can be read as an effort both to draw selectively on elements of those 
earlier frameworks that are perceived as having demonstrated practical value and to temper features that might be regarded as overly onerous 
or not fully compatible with domestic administrative and judicial capacities. The resulting design presents itself as attentive to institutional speci-
ficities and to the contingencies of enforcement, privileging a stance of adaptive learning over the pursuit of an internally seamless and ostensibly 
universal theoretical architecture.

Brazilian competition law in its current statutory form is often associated with a familiar antitrust vocabulary, in which efficiencies, con-
sumer welfare and ex post case analysis organize both the vocabulary through which competitive concerns are articulated and the boundaries of 
enforcement are defined. Against this background, the Fair Competition Act’s proposed Article 47 B gives explicit prominence to three additional 
objectives: “reducing barriers to entry,” “protecting competitive processes,” and “promoting freedom of choice,” which do not simply replicate 
that earlier constellation of concerns. 

The proposed framework does not discard the existing paradigm, but it overlays it with a different temporal and normative register, in 
which these new objectives orient a more anticipatory engagement with digital ecosystems marked by strong tendencies toward concentration. 
It remains uncertain whether this experiment will remain confined to the governance of large platforms or, over time, will begin to reshape how 
non-digital markets are also conceptualized and adjudicated. What it already makes visible, however, is a field in which the traditional ambition 
to correct discrete infringements after the fact coexists in uneasy tension with an emerging concern to prevent the gradual consolidation of 
structural advantages that ordinary tools of ex post enforcement may struggle to address.

The discussion is now organized into two main sections, followed by a brief concluding note. The first explores the regulatory and 
competitive challenges posed by digital platforms and the trajectory of Brazilian enforcement, highlighting why an essentially ex post model 
proves insufficient. The second examines the architecture and implications of Bill No. 4,675/2025, situating it as a hybrid, ecosystem-oriented 
framework that draws on international experience while asserting a distinct developing countries perspective.

8   BRAZIL. Law No. 15,211 of 17 September 2025. Establishes the Digital Statute for Children and Adolescents, setting rules for the protection of minors in digital environments. 
Available at: https://www.planalto.gov.br/ccivil_03/_ato2023-2026/2025/lei/L15211.htm. Accessed on: 18 November 2025.

9   BRAZIL. Decree No. 12,622 of 17 September 2025. Regulates Law No. 15,211/2025 and designates the National Data Protection Authority (ANPD) as the primary authority 
for enforcing online child-protection rules. Available at: https://www.in.gov.br/en/web/dou/-/decreto-n-12.622-de-17-de-setembro-de-2025-656777269. Accessed on: 18 
November 2025.

10   BRAZIL. Provisional Measure No. 1,317 of 17 September 2025. Transforms the National Data Protection Authority (ANPD) into an independent regulatory agency and 
amends the General Data Protection Law (LGPD). Available at: https://www.planalto.gov.br/CCIVIL_03/_Ato2023-2026/2025/Mpv/mpv1317.htm. Accessed on: 18 November 
2025.

11   BRAZIL. Provisional Measure No. 1,319 of 2025. Shortens the vacatio legis of the Digital Statute for Children and Adolescents (Law No. 15,211/2025) to six months. Avail-
able at: https://www.planalto.gov.br/CCIVIL_03/_Ato2023-2026/2025/Mpv/mpv1319.htm. Accessed on: 18 November 2025.

12   EUROPEAN UNION. Regulation (EU) 2022/1925 of the European Parliament and of the Council of 14 September 2022 on contestable and fair markets in the digital sector 
and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Regulation). Official Journal of the European Union, Brussels, 12 October 2022. Available at: 
<https://eur-lex.europa.eu/eli/reg/2022/1925/oj/eng>. Accessed on: November 12, 2025.

13   UNITED KINGDOM. Digital Markets, Competition and Consumers Bill. London: Parliament of the United Kingdom, 2023. Available at: <https://publications.parliament.uk/pa/
bills/cbill/58-03/0285/220285.pdf>. Accessed on: November 12, 2025.

14   GERMANY. Gesetz gegen Wettbewerbsbeschränkungen (GWB). Bundesministerium der Justiz, 2021. Available at: <https://www.gesetze-im-internet.de/gwb/>. Accessed 
on: November 12, 2025. (Article 19a added in 2021).

https://www.planalto.gov.br/ccivil_03/_ato2023-2026/2025/lei/L15211.htm
https://www.in.gov.br/en/web/dou/-/decreto-n-12.622-de-17-de-setembro-de-2025-656777269
https://www.planalto.gov.br/CCIVIL_03/_Ato2023-2026/2025/Mpv/mpv1317.htm
https://www.planalto.gov.br/CCIVIL_03/_Ato2023-2026/2025/Mpv/mpv1319.htm
https://eur-lex.europa.eu/eli/reg/2022/1925/oj/eng
https://publications.parliament.uk/pa/bills/cbill/58-03/0285/220285.pdf
https://publications.parliament.uk/pa/bills/cbill/58-03/0285/220285.pdf
https://www.gesetze-im-internet.de/gwb/
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II. REGULATORY CHALLENGES AND BRAZIL’S TRAJECTORY IN DIGITAL MARKETS

Digital platforms have become focal points for competition policy because they combine multi-sided business models, massive data collection 
and strong direct and indirect network effects. These features tend to concentrate market power in a small number of firms, while the interlock-
ing nature of services makes it difficult to disentangle where one market ends and another begins. Lock-in, high switching costs and limited 
multi-homing mean that once an ecosystem reaches critical scale, rivals face steep obstacles to contesting its position. In such an environment, 
practices like discriminatory ranking, self-preferencing, tying, restrictions on interoperability and the strategic use of business-user data become 
powerful tools of ecosystem governance rather than isolated episodes of abuse.

Traditional ex post antitrust enforcement, built around case-by-case investigations and detailed effects analysis, struggles to keep pace 
with these dynamics. Investigations are lengthy, evidence is often buried in complex technical and contractual arrangements, and the relevant 
counterfactuals evolve while cases are pending. By the time a decision is issued, the competitive landscape may already have tipped irreversibly. 
This is not unique to Brazil, but the Brazilian experience illustrates the problem vividly.

Over the last decade, Brazil’s competition authority has dealt with high-profile digital cases that exposed the limits of its toolkit. The 
Google Shopping15 investigation, for instance, turned on questions of self-preferencing, discrimination in ranking and the leveraging of domi-
nance between search and comparison-shopping services. After years of inquiry, one June 26, 2019, the proceeding ended in a split vote, with 
the president casting the deciding vote in favor of closing the case for lack of proof of domestic harm. The dissent, by contrast, emphasized the 
ecosystem-wide implications of self-preferencing and the risk that apparently incremental design decisions could cumulatively foreclose rivals. 
The episode underscored how an ex post, evidence-intensive model can have difficulty capturing harms that arise from control over data, default 
settings and cross-service synergies, rather than from classic price effects.

At the same time, Brazil’s position in the digital economy is distinctive. It is a large middle-income economy with sophisticated competi-
tion authority and an active startup scene, including a nontrivial number of unicorns, yet its domestic digital firms remain modest compared with 
global platforms that orchestrate extensive ecosystems across search, social media, mobile operating systems, advertising and online interme-
diation. This combination — structural dependence on a handful of foreign ecosystems and institutional capacity to regulate them — shapes 
the debate.

The Ministry of Finance’s work on digital platforms, culminating in a comprehensive report in 2024, approached the issue explicitly as 
a question of economic development and public policy, not only of “pure” antitrust. Drawing on experiences from the European Union, the United 
Kingdom, Germany, Japan and others, the report rejected a simple transplantation of the EU Digital Markets Act. Instead, it asked how competition 
law and regulation could be adapted to open space for local innovation, increase productivity and avoid locking Brazil into a subordinate position 
in global value chains.

This perspective resonates with Brazil’s 1988 Constitution, which frames the economic order around principles such as free competi-
tion, consumer protection and explicitly mandates the repression of abuses of economic power. Under that constitutional logic, competition policy 
is one instrument among others for shaping markets in the public interest, not merely an after-the-fact referee of private disputes. 

The rise of large digital ecosystems reopens this constitutional and developmental conversation. If the structure of Brazil’s digital econ-
omy is increasingly defined by a few global intermediaries, then the question is no longer only how to sanction individual abuses, but how to 
recalibrate the institutional framework so that market power does not systematically accumulate in ways that undermine innovation, user choice 
and broader development goals. From this perspective, the move toward ex ante instruments is not an abandonment of antitrust, but an attempt 
to make it responsive to the specific configuration of digital ecosystems and to the country’s strategic needs.

Seen in this way, Bill No. 4,675/2025 is less a radical break than a deliberate shift in emphasis: it seeks to maintain the general ar-
chitecture of Law No. 12.529/2011 and CADE’s adjudicatory model, while equipping the authority with tools that are better suited to governing 
platforms whose power stems from orchestrating ecosystems rather than dominating neatly defined product markets.

15   BRAZIL. ADMINISTRATIVE COUNCIL FOR ECONOMIC DEFENSE (CADE). Administrative Process No. 08012.010483/2011-94. Plaintiff: E-Commerce Media Group Infor-
mação e Tecnologia Ltda. Defendants: Google Inc. and Google Brasil Internet Ltda. Reporting Commissioner: Maurício Bandeira Maia. Available at: https://sei.cade.gov.br/sei/
modulos/pesquisa/md_pesq_documento_consulta_externa.php?DZ2uWeaYicbuRZEFhBtn3BfPLlu9u7akQAh8mpB9yOb0rdAAnkZ36Rru6H33qbFO51_fjuVWb1uid6m5S5Bx-
J8gFyW8xprjnuylPdYbaX3VDhhG3SAtGWLJPIqjsEDX.

https://sei.cade.gov.br/sei/modulos/pesquisa/md_pesq_documento_consulta_externa.php?DZ2uWeaYicbuRZEFhBtn3BfPLlu9u7akQAh8mpB9yOb0rdAAnkZ36Rru6H33qbFO51_fjuVWb1uid6m5S5BxJ8gFyW8xprjnuylPdYbaX3VDhhG3SAtGWLJPIqjsEDX.
https://sei.cade.gov.br/sei/modulos/pesquisa/md_pesq_documento_consulta_externa.php?DZ2uWeaYicbuRZEFhBtn3BfPLlu9u7akQAh8mpB9yOb0rdAAnkZ36Rru6H33qbFO51_fjuVWb1uid6m5S5BxJ8gFyW8xprjnuylPdYbaX3VDhhG3SAtGWLJPIqjsEDX.
https://sei.cade.gov.br/sei/modulos/pesquisa/md_pesq_documento_consulta_externa.php?DZ2uWeaYicbuRZEFhBtn3BfPLlu9u7akQAh8mpB9yOb0rdAAnkZ36Rru6H33qbFO51_fjuVWb1uid6m5S5BxJ8gFyW8xprjnuylPdYbaX3VDhhG3SAtGWLJPIqjsEDX.
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III. BILL NO. 4,675/2025 AND THE DESIGN OF A HYBRID, ECOSYSTEM-BASED REGIME

The analysis suggests that traditional ex post enforcement remains relevant but is insufficient to address the speed and complexity characteristic 
of platform environments. International evidence indicates that a regulatory approach combining ex ante obligations, ex post intervention, and 
continuous monitoring tends to be more effective in mitigating harms that can crystallize before traditional enforcement tools can act. In Brazil, 
this logic materializes in Bill No. 4,675/2025, which introduces an ex ante framework under CADE’s supervision.

The proposal creates the SMD and authorizes CADE to designate systemically relevant digital platforms based on criteria such as in-
termediation power, network effects, vertical integration, and access to large data pools. The designation is thus guided by qualitative indicators 
of ecosystem power, but anchored in high revenue thresholds that ensure regulatory attention is focused on a small number of large platforms 
whose conduct can shape the trajectory of Brazil’s digital economy. Once designated, platforms may face proportionate obligations covering 
non-discrimination, interoperability, transparency of ranking and contractual terms, and limits on self-preferencing.

A feature of the proposal is its ecosystemic approach to designation. Rather than relying exclusively on market share in isolated product 
markets, the assessment considers a firm’s ability to orchestrate interconnected environments through network effects, multi-product integra-
tion, and gatekeeping intermediation. This perspective recognizes that competitive bottlenecks in digital markets often stem not from dominance 
in a single product but from control over the architecture that structures third-party interactions.

Reflecting the domestic learning curve, the bill adopts a model that diverges meaningfully from the DMA’s rigid list of self-executing 
obligations. Instead, it combines an indicative list of potentially anticompetitive conduct with a negotiation-based mechanism capable of tailoring 
obligations to the characteristics of each service and ecosystem. This approach seeks to avoid unnecessary interventions while ensuring cali-
brated responses to competitive risks specific to the Brazilian context, drawing on CADE’s prior experience with negotiated commitments and 
behavioral remedies.

The regime narrows the justifications available to designated firms, limiting them to information security, compliance with regulatory 
requirements, or legitimate technical constraints. By doing so, it distances ex ante assessments from the allocative efficiency debates typical of 
traditional antitrust. The focus shifts from welfare balancing to determining whether a restriction is genuinely necessary or strategically aimed at 
entrenching dominance.

The proposal contributes to a broader reconceptualization of competition policy in digital environments. Instead of limiting its role to cor-
recting isolated anticompetitive practices, the framework treats competition policy as an instrument for addressing structural imbalances arising 
from concentrated data, innovation capabilities, and bargaining power. The goal extends to fostering a more equitable distribution of the drivers of 
competitiveness in alignment with national objectives of technological development and digital innovation, particularly in a middle-income country 
whose integration into the global digital economy depends on the vitality of its domestic market.

However, reliance on negotiated obligations carries risks. While it reflects a realistic appraisal of resource constraints, it may 
result in under-enforcement if commitments are overly modest or inconsistently applied. Informational asymmetries and platform bar-
gaining power may further undermine effectiveness, making success dependent on institutional capacity-building and robust procedural 
safeguards.

Finally, the debate intersects with broader concerns. Strengthening state expertise, expanding technical infrastructure, and enhancing 
supervisory capacity are essential for reducing dependence on global intermediaries. Oversight of dominant platforms and the creation of space 
for domestic technological development constitute mutually reinforcing objectives.

For developing countries, platform regulation is inseparable from questions of autonomy, developmental strategy, and participation in 
global value chains. Brazil’s effort to design a model informed by international experience yet adapted to domestic realities expresses a deliberate 
assertion of regulatory agency rather than a passive importation of foreign templates.

As emphasized by the Minister of Finance during the ceremony when the Brazilian President formally proposed the bill, on September 
17, 2025:

“(…) The proposal ensures fair and proper treatment by the Brazilian legislator, addressing business environments and fair 
competition practices in Brazil. (…) It is therefore the State’s duty to regulate such a concentrated sector, preventing unfair and 



anticompetitive practices that harm small, medium, and even large businesses affected by the concentration of this multinational 
economic power, which often imposes rules that the State is not yet equipped to counter.” (our translation)

This statement captures the essence of Bill No. 4,675/2025: a forward-looking and balanced framework designed to safeguard fair competition, 
prevent market concentration, and ensure that Brazil’s digital economy develops on open, dynamic, and equitable foundations.
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I am grateful to prof. William Kovacic and to prof. Yannis Katsoulacos for their kind invitation to brainstorm in the special policy session devoted 
to the pertinent question of how to grade competition agencies. This piece presents my speech for this session held on July 4, 2025, at the 19th 
CRESSE conference, Crete, Greece, adjusted cosmetically for the publication.  

I. INTRODUCTION: GRADING SHOULD NOT BE BASED ON NUMBERS ONLY AS NUMBERS CAN 
SAY MANY DIFFERENT THINGS AND CAN MISLEAD 

If you “google”2 on how to grade a competition authority, you get a list of criteria, which include issues such as effectiveness, efficiency, and 
impact on competition. They advise you to consider such indicators as the number and types of cases conducted, the impact of those cases on 
the markets, strategic focus of agencies, resource allocation, contribution to economic growth and social welfare. This can indeed be useful to 
start with an overview of such indicators and have different sorts of sources of information to make a comprehensive picture on the question at 
stake. At the same time, it may be difficult to appreciate some of these elements and measure arguably a single competition agency’s impact 
on them, especially quantitatively. 

For instance, the number of cases – what does this tell us? I am not sure. Numbers can tell many things, and some of those will be 
controversial. It may show, for instance, that the agency is doing its job well because it investigates so many cases. At the same time, it may 
also say that the agency is doing a poor job because it does not take well justified decisions which are subsequently being appealed and even 
annulled by the courts. Investigations and sanctions can also be a sign of bad enforcement as it is too late and we have failed to prevent all those 
violations of the law or that the agency’s legitimacy is lacking. Interestingly, a number of years ago, research showed that many decisions taken 
by the Dutch competition agency (“ACM”) in cartel cases were annulled or adjusted (reduction of the initial fine).3 The lack of justification was one 
of the main reasons for the judicial decisions. Similarly, a recent case brought by 14 parties against the ACM on ACM’s prioritization framework 
for the access to the electricity grid was lost by the ACM in the sense that the court asked to issue a better justified decision by January 2026 
on that framework. But is this “loosing of the case” really bad news? I am not sure. The ACM sees positive developments in the sense that it has 
become clear that the ACM has the competence to make such framework in the first place (and this was not clear due to the fact that the power 
that the ACM used was coming from an EU law).4 

All this brings me to the following first message. The numbers alone should not be used as indicator for grading. Numbers alone can 
be misleading. And we need to see benefits in simply bringing cases against companies even if they are lost on the merit as they help raising 
awareness and publicity to the challenging questions, they help learning and promoting a dialogue that can be beneficial for all parties and the 
public at large. The only thing is that the numbers of the so called “cases lost” by the agency seem to be differently judged by politicians and in 
some media, i.e. “bad agency.” Therefore, it is important for the agency to communicate clearly, for instance, on its webpage, on its performance 
in court and explain the benefits of those procedures and results for the public and what the agency itself sees in them and why it is not all 
that negative or not effective. Or take the element “contribution to economic growth” – how to measure something like this when a competition 
authority is just one of the actors contributing (or not)?!

II. THE WAY FORWARD: FRAMEWORKS WITH JUSTIFICATIONS

Still how to grade competition agencies? In my opinion, before one decides on any grading system and criteria, one needs to ask what the 
purpose of this exercise is (I will be back to this at the very end of this piece). Only then, one may continue with setting up the grading system. 
Since the numbers alone can be misleading and can say different things, a grading framework should be best based on a matrix of “quantity 
and quality” indicators. 

As a side remark, we witness at this moment a similar transformation in academia – the previous culture of grading scholars when 
they were asking for promotion or a grant was based on various numbers: number of publications, on the H-index of journals, numbers of PhD 

2   I am an old school researcher who still uses a search engine to look for sources to make up my mind instead of looking for a “ready to use” AI-based solutions. 

3   “70% of all fine decisions of ACM were being appealed at the District Court Rotterdam. There were 74 fine decisions appealed in 10 years. The District Court is a full court 
and in more than 60% of the time (44 cases), it (partly) annulled the ACM fine decision. Moreover, almost 70% of the District Court decisions are further appealed at the TIAT in 
those 10 years. In later research, Outhuijse stated that the percentage of annulments and appeals definitely did not decrease in the years 2013—2019.” (2019 master thesis 
student I supervised, LLM Law & Economics program).

4   ‘Reactie uitspraak CBb: ACM is zelfstandig bevoegd een prioriteringskader vast te stellen en keuzes te maken’, 11 March 2025, https://www.acm.nl/nl/publicaties/reactie-
uitspraak-cbb-acm-zelfstandig-bevoegd-een-prioriteringskader-vast-te-stellen-en-keuzes-te-maken (last visit 19 September 2025). 

https://www.acm.nl/nl/publicaties/reactie-uitspraak-cbb-acm-zelfstandig-bevoegd-een-prioriteringskader-vast-te-stellen-en-keuzes-te-maken
https://www.acm.nl/nl/publicaties/reactie-uitspraak-cbb-acm-zelfstandig-bevoegd-een-prioriteringskader-vast-te-stellen-en-keuzes-te-maken
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students supervised, etc. Targeting numbers resulted in diminishing quality of publications and various uncompetitive and fraud practices. It 
created also an unhealthy environment with an increasing numbers (!) of burn-outs or leavers. Now, in academia, we develop Open Science, 
which means, among other things, moving towards narrative-evidence-based CV’s where each scholar tells his/her story on why they have 
been doing what they have been doing, how, and what they wish to achieve and how. There may be still lacking ex post accountability for 
that, and it is hard to compare different stories but still, perhaps some inspiration can be taken from here also for the grading of competition 
agencies. It is especially the question of “why,” i.e. justification and giving reasons requirements, that is something that should be part of 
such frameworks.5

Let me give you an example. Answering these questions could be helpful building a narrative for agencies:

1.	 What are the agency’s objectives and why?
2.	 How is the agency organized and what are its good governance principles (and their operationalization) and why? I am certainly for 

Kovacic’s “formula 1” assessment and the role of leadership.6 This may include numbers like how often the heads of the agency are 
changed and the rotation of staff, what can tell something about how safe and attractive the working environment is within the agency, 
its independence from both – politics and the regulates,7 to name but a few.

3.	 How does the agency set its priorities (regular market studies, individual cases) and why?
4.	 How do various – public (also peer-to-peer)8 and private – actors perceive the agency’s work (also legitimacy and effectiveness) and 

why?
5.	 What does the agency consider as its job and in how far does the agency enforce proportionally? In how far does agency invest in pre-

ventive enforcement or in how far does it have a “diversification of enforcement” strategy (thinking in the analogy to the “police patrolling 
and fire alarming” functions)9 and why?

On this last point, I would like to spend a bit more attention. For the last 10 years, I have studied enforcement of EU law generally, conceptually, 
and comparatively.10 The developments in various fields and studies seem to stand in contrast with what I see in competition law, at least at the 
first glance. This makes me wonder in how far competition law and agencies are apt to deliver what they are supposed to deliver.

Based on my multidisciplinary literature, I define enforcement as process of ensuring compliance with policy and legislative goals. It 
has three stages – monitoring compliance, which include preventive activities; investigating suspicious cases, when one has a suspicion of 
non-compliance; and reacting on the proven violations proportionately via restoration and/or sanctioning. Competition law has not been so much 
about monitoring but I think it (including practitioners and academics) could gain on doing more there, next to periodical market studies, merger 
controls, and compliance programs support.11 My impression is that, to put it succinctly, competition law and agencies may be not that deterrent 
for the big players and not that fair/responsive for the small players (SMEs). As Baldwin argued in 1990,12 people do not comply because they 
do not know that some rules exist or how to comply with them. This is something that SMEs can face but where competition law is not designed 
for, i.e. to include pre-emptive enforcement, which is about informing, guiding, educating. As van Rooj & Fine (2021) and other books show, 
compliance research is still nonconclusive if deterrence works to enhance compliance,13 however, it is certainly informative about the many 
reasons behind (non) compliance, which means that we need to ensure a toolbox of proportionate responses in light of those reasons. However, 

5   Shapiro, M. (1992) “The Giving Reasons Requirement,” University of Chicago Legal Forum: Vol. 1992, Article 8. Available at: https://chicagounbound.uchicago.edu/uclf/
vol1992/iss1/8.

6   Kovacic, W. (2019) ‘Formula for Success: A Formula One Approach to Understanding Competition Law System Performance’ in D. Gerard & I. Lianos Reconciling Efficiency 
and Equity, CUP, 2019, pp. 312-326. DOI:10.1017/9781108628105.017.

7   Bernatt M. & Zoboli L. ‘Competition law’ in M. Scholten The Research Handbook on the Enforcement of EU law, EE, 2023, pp. 398-414.

8   Peer reviews can be done by (ad hoc) independent commissions who investigate various processes and interpretations by national authorities. For inspiration, see, for 
instance, a peer-review report based on the EU Prospectus regulation (financial markets): https://www.esma.europa.eu/sites/default/files/library/esma42-111-7170_final_re-
port_-_prospectus_peer_review.pdf (last visit 1 July 2025)

9   McCubbins, M. D., & Schwartz, T. (1984). “Congressional Oversight Overlooked: Police Patrols versus Fire Alarms,” American Journal of Political Science, 28(1), 165–179. 
https://doi.org/10.2307/2110792.

10   See, among other things: Scholten, M. (Ed.) (2023). Research Handbook on the Enforcement of EU Law. (Research Handbooks in European Law). Edward Elgar Publishing.

11   Ibid. See the last chapter of the book on various preventive tools based on 21 sectoral chapters of the book. Scholten, M. (2023). Challenges and successes of enforcement 
of EU law. In M. Scholten (Ed.), Research Handbook on the Enforcement of EU Law (pp. 525-538). Edward Elgar Publishing.

12   Baldwin, R. (1990). Why Rules Don’t Work. The Modern Law Review, 53(3), 321–337. http://www.jstor.org/stable/1096474.

13   van Rooij, B. & Fine, A. (2021). The Behavioral Code. The Hidden Ways the Law Makes Us Better…or Worse, The Beacon Press, Boston.

https://chicagounbound.uchicago.edu/uclf/vol1992/iss1/8
https://chicagounbound.uchicago.edu/uclf/vol1992/iss1/8
https://www.esma.europa.eu/sites/default/files/library/esma42-111-7170_final_report_-_prospectus_peer_review.pdf
https://www.esma.europa.eu/sites/default/files/library/esma42-111-7170_final_report_-_prospectus_peer_review.pdf
https://doi.org/10.2307/2110792
http://www.jstor.org/stable/1096474
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the enforcement of competition law seems to be based on this “deterrence” premise, including that the sanctions have to be deterrent and 
hence high enough. But does this work for the “big players” on the market? I doubt. I think that more needs to be done to consider preventive 
enforcement (dialogues), proportionality and responsiveness, which could be taken subsequently as part of the grading exercise. Clearly, it may 
be difficult to quantify how many violations have been prevented if you act early enough (what a pity?!) but what could be quantified is how much 
effort the agency has put in it (actions, various outputs) and how the markets have been developing, how high the consumer welfare is, etc. 
Not less important is the well-being of various actors involved. As Freiberg states in his book on Australian regulation and in his blog post for us 
(eulawenforcement.com) announcing the book, 

“The effects of investigations and enforcement activities are rarely considered in terms of their effects on those being investi-
gated, as well as for others who may be involved in the process, including those who make a complaint or lodge a notification 
against regulatees. Investigations, including any subsequent disciplinary, criminal or civil action, may have a detrimental 
effect on the health, reputation and livelihood of regulatees. In some cases, it may lead to self-harm or even suicide. The book 
discusses whether regulators have a legal duty of care to protect regulatees from harm, be it psychological, reputational or 
financial and whether, even in the absence of such a duty, regulators should consider the welfare of those affected by their 
actions because it represents good regulatory practice. This may require a sensitive or ‘trauma-informed approach’ based on 
an understanding of regulatees’ experiences of the regulatory process.”14 

This is how I believe we should target the fulfillment of the objectives of competition law: fining and sanctions are not the aim as 
such, the aim is to have healthy competitive markets, happy consumers, innovations, and fruitful dialogues among agencies and relevant par-
ties. Enforcement at any stage (monitoring and preventing, investigating and sanctioning) is in the first place a dialogue that evolves, including 
on the number and nature of the participants, as it escalates along those stages of enforcement. Successful enforcement is hence the one 
that helps achieving policy and legislative goals at the earliest stage of enforcement possible, also because some of the harms – emotional 
or environmental damage – may never be restored. This means that the government should take responsibility15 for its competition policy 
and learn and address proportionately all reasons of potential non-compliance in its enforcement strategy and toolbox.16 The toolbox should 
include preventive, reparatory and sanctioning tools to offer a balanced approach of compliance-incentivizing and deterrent mechanisms. It 
should provide guidance for companies and enforcers. “The letter or the spirit,” “a carrot or a stick,” “to check or to let go” are, for instance, 
dilemmas that enforcers face daily. The more enforcers there are (compliance officers, inspectors, lawyers, judges, etc.), especially in 27 EU 
member states, the greater the degree of subjectivity becomes. Effective enforcement is argued to require tailored actions, discretion, but 
safeguarded with ex ante, ongoing and ex post controls. It should not be about “semantics” and who “shouts harder” in a (court) meeting. 
Also, agencies as well as academics should do more research on how to promote competition under different conditions, for different stag-
es of the market (monopoly, oligopoly, competition) and differently sized players, and preventive enforcement toolbox, rather than focusing 
mostly on the “high ranking” investigations and cases, fining decisions, courts and newspaper headlines. Perhaps, the role and number of 
preliminary market studies should be promoted. The advocacy for healthy and fair competition by competition authorities could contribute to 
achieve the goals, too, especially in countries where this idea is something new. It has been shown17 that especially in growing economies 
and developing markets, advocacy by competition agencies can play a huge role in prevention of future antitrust infringements. Furthermore, 
think also of developing alternatives, such as fines as obligations on companies to conduct societally and sustainability relevant projects 
under public supervision related to where they have done infringement. All in all, prevention is better than cure, shall we take this in our 
grading exercise?

III. CONCLUDING: FOR GRADING OR FOR DEVELOPING AND GROWING?

As a final thought, why do we want to grade?! My initial ideas have been that one may need to grade someone for them to pass something, 
like an exam for a student. Do we imply this? I must confess that even at the University, we have started to develop other ways than grading 

14   Freiberg, A. (2025). ‘New book ‘Regulation in Australia’ by Arie Freiberg’, blog post, 30 June 2025, https://eulawenforcement.com/?p=9356# (last visit 19 September 
2025). 

15   “In framing a government, which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to control the governed; 
and in the next place, oblige it to control itself.” Madison, J, ‘The Federalist No.51’ (February 6, 1788) In A. Hamilton, J. Madison & J. Jay (eds), The Federalist Papers, https://
billofrightsinstitute.org/primary-sources/federalist-no-51 (last visit 1 July 2025)

16   Scholten, M. (2024). ‘Let us wait and see first how the law does not work? ‘Better Regulation’ can do it better!’, Jean Monnet Network on EU Law Enforcement (EULEN) 
working papers. https://research-portal.uu.nl/ws/files/248802377/Scholten-EULEN-Conference-2024.pdf (last visit 19 September 2025). 

17   Report prepared by the Advocacy Working Group ICN’s Conference Naples ‘Advocacy and Competition Policy’, Italy, 2002. https://www.internationalcompetitionnetwork.org/
wp-content/uploads/2018/09/AWG_AdvocacyReport2002.pdf (last visit 19 September 2025).
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to ensure professional development of our students. Or do we grade to have regulatory and supervisory competition among jurisdictions? 
Really? Or do we grade to show where companies may enjoy the benefits from “poor enforcement”? Hope not. I think that it may be fruitful 
to develop narratives to learn for authorities one from another, also with the help of the mentioned peer-review techniques. So, a framework 
with justifications on the values, principles, elements, and procedures what a competition authority should have and develop can be useful 
for this purpose. 
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