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I. Introduction

Antitrust law on the possible anticompetitive acquisition of small or nascent rivals by a
larger rival has confronted two persistent challenges. First, while any given acquisition may
have only a negligible effect on competition, a repeated pattern of acquisitions may in aggregate
substantially lessen competition. Given that mergers law generally focuses on a single merger at
a time, there is a difficulty for competition enforcement when an acquiring firm makes a series of
individually insignificant acquisitions that, in aggregate, are likely to lessen competition. How
should the law treat such a series of acquisitions? Second, the acquisition of even one small firm
can have important anticompetitive implications if that small firm represented a source of
potential future competition. This is largely a concern about a potential prevention of
competition. What tools are available to Canadian competition policy officials to address these
threats?

While some concerns and approaches to these questions may be related, this article
distinguishes the acquisition of small competitors from the acquisition of nascent competitors.
We contrast small competitors and nascent competitors in the following way: small competitors
presently compete in the market, and may have done so for a long time, but are small relative to
the size of the market; nascent competitors, on the other hand, may not operate in the market at
all, or if they do, are not at scale — rather they are participating in the market with aspirations to
enjoy growth, possibly exponential growth in a technology market, that would allow them to
emerge as a serious competitor. !

The serial acquisition of small competitors is analogous to the Sorites Paradox: removing

a grain of sand from a pile of sand does not affect the existence of the pile of sand, but repeatedly

! See Scott Hemphill and Tim Wu, “Nascent Competitors” (2019) 168 Univ. Penn. Law Review 1879.
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removing a grain of sand will eventually eliminate the pile; similarly, a particular small
acquisition may not diminish competition meaningfully, but repeated numbers of small
acquisitions may do so. The difficulty for competition policy is that mergers law applies to one
acquisition at a time: if the acquisition being considered does not itself lessen competition, it may
be difficult to challenge. We will call this the “creeping concentration” problem.

The challenges associated with serial acquisitions of small firms in the same relevant
markets has gained particular prominence lately with the attention paid to “roll-up acquisitions”
in which a leader in a market — often a private equity firm — collects many small players in that
market, increasing the concentration of ownership significantly.? Roll-ups by private equity have
attracted attention in Canada in, for example, veterinary clinics, dental practices and
pharmacies.> While these roll-ups may have benign, efficiency motivations, they may also have
an impact on competition. How should competition authorities in Canada address such a
problem? That is, how can they incorporate concerns about creeping concentration that
eventually produces a significant lessening of competition even if no single acquisition has a
significant impact?

A nascent competitor may be unimportant to market competition at the time of the
acquisition, but there may be a positive probability that the nascent firm absent acquisition would
grow in a short period of time into a vigorous and effective competitor.* And, of course, a series

acquisitions of such potential competitors combines the two problems we consider here. Each

2 For an excellent review of some of the issues and international experience with roll-up acquisitions, see OECD,
Serial Acquisitions and Industry Roll-Ups, DAF/COMP(2023)13.

3 Chris Hannay, “Inside the corporate dash to buy up dentists’ offices, veterinary clinics and pharmacies”, Globe and
Mail, updated June 24, 2022. https://www.theglobeandmail.com/business/article-private-equity-buy-out-pharmacy-
dental-office-veterinary-clinic/.

4 Hemphill and Wu, supra note 1; Paul Johnson, “A Competition Conundrum: Winner-Take-All Markets”
November 29, 2021, https://www.cdhowe.org/intelligence-memos/paul-johnson-competition-conundrum-winner-
take-all-markets.




individual acquisition may be competitively unimportant in expectation, but a series of such
acquisitions could be competitively significant, at least in expectation.’

Following Hemphill and Wu, we will call this the “nascent competitor” problem.® This is
perhaps especially likely to arise in technology markets, where factors like network externalities,
and low costs of scaling up, can lead to explosive growth.” For example, when Facebook
acquired Instagram, Instagram was showing signs of potentially becoming an important
competitor, but was not yet there. Similarly, Facebook acquired WhatsApp, which as a texting
service did not obviously compete with Facebook’s social networking services, but tweaks to
WhatsApp’s texting product could have led to important competition between the two. Both
acquisitions were approved at the time, though later were challenged as together revealing a
monopolization strategy on the part of Facebook, as the article will discuss.®

There is empirical evidence that dominant firms may pursue a strategy of making
acquisitions of nascent rivals that are individually insufficiently important to challenge. For
example, there is evidence that there is a disproportionate level of acquisition activity by
dominant firms in the pharmaceutical industry that are just below notification thresholds to

competition authorities, and then the acquiring firms “kill” the acquired firms’ products.” This is

at least suggestive of a strategy of limiting competition by targeting small acquisitions that avoid

5 For example, if there are 10 acquisitions of nascent rivals each with only a 10% chance of success, in aggregate,
the 10 acquisitions together had a 65% chance of success. See Hemphill and Wu, supra note 1 at p. 1901.

¢ Hemphill and Wu, supra note 1.

7 For discussion of distinctive characteristics of digital markets, see Edward lacobucci, “Examining the Competition
Act in the Digital Era, September 27, 2021, http://howardwetston.sencanada.ca/media/50752/examining-the-
canadian-competition-act-in-the-digital-era-en-pdf.pdf.

8 Following an earlier dismissal of the complaint (though not the case) for failure to offer sufficiently precise
allegations concerning Facebook’s monopoly power, a decision by the United States District Court for the District of
Columbia allowed the Federal Trade Commission to bring an amended monopolization complaint against Facebook
in respect of its acquisitions of WhatsApp and Instagram. Federal Trade Commission v. Facebook, Inc. January 11,
2022, Civil Action No. 20-3590 (JEB) (D.C. Cir.): https://www.documentcloud.org/documents/21177063-
memorandum-opinion. The case has not been decided as of the date of this writing.

% Colleen Cunningham, Florian Ederer, Song Ma, “Killer Acquisitions” (2021) 129 Journal of Political Economy
649.




careful scrutiny by competition authorities. On the other hand, there is also evidence from
Europe that mergers in information and communication technology markets that were reviewed
by competition authorities were not followed by the disappearance from the market of products,
the weakening of competitors, and/or diminished innovation and entry.!® Killer acquisitions are
plausible, but their importance in practice is an empirical question, which only adds to the
dilemma that they pose for competition authorities.

As with the creeping concentration problem, if an acquisition of a particular nascent
competitor is not likely to prevent or substantially lessen competition, it is not obvious what legal
grounds would exist to enjoin it or otherwise intervene.!! This may be problematic: even if there
is a small probability of successful entry and growth, successful entry and growth may have large
social benefits, and a merger may turn out to be socially costly.'> But to enjoin a single
acquisition of a nascent competitors on the basis of uncertain speculation about the future is
problematic. For example, as we discuss further below, the Federal Trade Commission recently
unsuccessfully challenged the acquisition by Meta/Facebook of Within, the seller of a virtual
reality fitness app, despite the fact that Meta did not squarely compete in the market, on a theory
that Meta and Within were likely otherwise to become competitors.!?

Hemphill and Wu'# argue that even single acquisitions of nascent competitors could be
the focus of monopolization enforcement in the United States given the Microsoft precedent,

which appeared to authorize intervention even in cases where the anticompetitive effects of

10'See Marc Ivaldi, Nicolas Petit and Selgukhan Unekbas, “Killer Acquisitions: Evidence from European Merger
Cases,” (2025) 86(3) Antitrust Law Journal 647-696.

' See, e.g., Johnson, supra note 4.

12 See, e.g., Johnson, supra note 4.

13 https://www.ftc.gov/news-events/news/press-releases/2022/07/ftc-seeks-block-virtual-reality-giant-metas-
acquisition-popular-app-creator-within.

14 Hemphill and Wu, supra note 1.



possibly exclusionary actions are rather uncertain.'”> Canada has no Microsoft equivalent that
might support antitrust intervention even in cases where there was not a substantial lessening of
competition on a balance of probabilities. Canada ought not to lower the burden on the
Commissioner to enjoin a merger. While it is conceivable that such an approach might deter
competition-reducing acquisitions, it risks chilling acquisitions that would not reduce
competition meaningfully, but might either enhance competition by improving a firm’s products,
or otherwise benefit consumers with better products. It would be exceedingly difficult for the
Bureau to get this balance correct, as the article will explain when discussing the
FTC/Meta/Within case.

This article considers the tools available to Canadian competition authorities to address
each of these challenges, focusing primarily on reviews under the merger and abuse of
dominance provisions of the Competition Act'S. Importantly, a number of recent amendments to
the Act have implications for what those authorities can do. In particular, the structural
presumptions added to the merger provisions and the new definition of anticompetitive acts in
the abuse of dominance provisions open up new enforcement avenues that bring both promise
and risk. For example, rather than considering one merger of a series at a time, this article
argues in favour of treating a practice of acquisitions as a potential abuse of dominance. It
follows from the creeping concentration and the nascent competitor problems that a series of
potentially unchallengeable small acquisitions could collectively have a high probability of
preventing or lessening competition substantially.

With a focus on Canadian competition law, though with consideration of American law,

this article considers reliance on both mergers law and the law of abuse of dominance to address

15 United States v. Microsoft Corp., 253 U.S. 34 (D.C. Cir. 2001) (en banc).
16 Competition Act, RSC 1985, ¢ C-34 (Competition Act).
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acquisitions of small and nascent competitors. The article also considers the role of market
studies by the Competition Bureau, as authorized in recent amendments. The article proceeds as
follows. Section II examines the problem of creeping concentration produced by serial
acquisitions — reviewing its evolving treatment in the United States -- and considers how both
merger and abuse of dominance law might be useful for Canadian enforcement authorities.
Section II also considers the potential role of market studies in responding to creeping
concentration.

Section III discusses possible approaches to the nascent competitor problem. Here the
traditional approach to “prevention of competition cases” in mergers analysis remains highly
relevant, though is not without its challenges with respect to establishing the “but-for” world that
would exist in the future should the acquisition be blocked.!” As the section argues, there may
also be circumstances under which the abuse of dominance provisions might be useful,
specifically if there have been previous acquisitions of nascent competitors, and/or if the
acquisition of a particular nascent competitor can be seen to be just one of a set of actions taken
by a dominant firm to protect, enhance or expand its market power.

Section IV concludes by assessing the relative advantages and disadvantages of relying
on abuse of dominance rather than mergers law in dealing with serial acquisitions. With respect
to both of the problems studied here, there are some important advantages to the use of the abuse
of dominance provisions — again some added by recent statutory amendments. For example,
there are a wider variety of remedies available to the Tribunal when dealing with an abuse of
dominance. The Act was recently amended to increase dramatically, indeed, perhaps

excessively, potential financial penalties for abuse of dominance from a previous maximum of

17 Tervita Corp v Canada (Commissioner of Competition) 2015 SCC 3.
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$10 million to up to 3% of worldwide revenues.'® While the wisdom of such a high maximum is
up for debate, there are advantages when it comes to serial acquisitions for which other remedies

might be difficult.

II. Serial Acquisitions: The Incipiency Doctrine and the Creeping Concentration Problem

Suppose a market comprising close substitutes has five firms with 10% market share
each, and fifty firms each with 1% market share. A firm with a 10% market share proposes
acquiring a small competitor with 1% market share. It is difficult to imagine that such an
acquisition would have a discernible impact on competition: 5 firms with 10% market share and
50 firms with 1% market share is essentially identical to 1 firm with 11%, 4 firms with 10%, and
49 firms with 1%. Certainly, it would be overwhelmingly difficult to argue that such a merger
would be likely to prevent or substantially lessen competition, which is the hurdle enforcers
would be required to overcome to intervene pursuant to merger review under s. 92 of the
Competition Act. The same would be true if the acquiror makes a second acquisition of a small
firm, leaving a market with 1 firm with 12%, 4 firms with 10% and 48 firms with 1%. Indeed,
given that the counterfactual for determining whether an acquisition will prevent or lessen
competition substantially is the state of the market pre-acquisition, it would always be difficult to
argue that an acquisition of a 1% firm substantially lessens competition. On that logic, a series of
individually competitively insignificant acquisitions could take place that results in a market with
1 firm with 60% market share, and 4 with 10% market share each. This section focuses on this

creeping concentration problem.'’

18 Competition Act, supra note 16, s. 79(3.1).
19 We will consider creeping concentration within a market, but we acknowledge commentary suggesting that
similar issues can arise with respect to mergers among producers of complementary products, particularly when the



1) U.S. Law
American antitrust law has recognized the problem for decades, but has struggled to

t,2° which specifically considers mergers,

identify a solution. Section 7 of the Clayton Ac
prohibits mergers the effect of which “may be substantially to lessen competition or to tend to
create a monopoly.” The meaning of “tend[ing] to create a monopoly” has been the subject of
controversy over decades, with one school of thought contending that this language invites
scrutiny of mergers that may not have any significant effect on competition in themselves, but
may be harbingers of future acquisitions, greater concentration, and less competition.?! Steuer
quotes a congressional report in 1950 that observed that mergers have a “cumulative effect” and
that the Clayton Act is “intended to to permit intervention in such a cumulative process when the
effect of an acquisition may be a significant reduction in the vigor of competition, even

though this effect may not be so far-reaching as to amount to a combination in restraint of trade,
create a monopoly, or constitute an attempt to monopolize.”?* The Sherman Act addresses actual
harm to competition, while the Clayton Act addresses the potential for mergers to diminish
competition.

Courts followed this line of thinking in the 1960’s. The Supreme Court in Brown Shoe,?

Von's Grocery** and Philadelphia National Bank® enjoined mergers in markets where

acquisitions support the creation of dominant ecosystems with substantial market power protected by network
effects and other barriers to entry. See, e.g., Michael G. Jacobides and Ioannis Lianos, “Ecosystems and
competition law in theory and practice”, Industrial and Corporate Change, 30 (5), 2021, 1199-1229.

215 U.8.C. §§ 12-27.

2l See, e.g., Richard Steuer, “Incipiency” (2019) 31 Loyola Consumer Law Review 155.

22 Ibid. at p. 164, citing a 1950 Report out of the House of Representatives: H.R. REP. No. 1191, 81st Cong., 2d
Sess. 12-13 (1950).

23 Brown Shoe Co. v. United States, 370 U.S. 294 (1962).

24 United States v. Von's Grocery, 384 U.S. 270 (1966).

25 United States v. Philadelphia National Bank, 374 U.S. 321 (1963).
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concentration levels were, generally speaking?®, low, and where the merging parties themselves
were relatively small, with market shares as low as 5%.%” The concern was that there was a trend
to concentration that ought to be arrested in its incipiency according to the Clayton Act. Excerpts
from Brown Shoe illustrate prevailing thinking at the U.S. Supreme Court at the time. For
example, the Court stated:

If a merger achieving 5% control were now approved, we might be required to approve
future merger efforts by Brown's competitors seeking similar market shares. The
oligopoly Congress sought to avoid would then be furthered, and it would be difficult to
dissolve the combinations previously approved.?®

The Court later observed:

One such factor is the history of tendency toward concentration in the industry. As we
have previously pointed out, the shoe industry has, in recent years, been a prime example
of such a trend. Most combinations have been between manufacturers and retailers, as
each of the larger producers has sought to capture an increasing number of assured outlets
for its wares. Although these mergers have been primarily vertical in their aim and effect,
to the extent that they have brought ever greater numbers of retail outlets within fewer
and fewer hands, they have had an additional important impact on the horizontal plane.
By the merger in this case, the largest single group of retail stores still independent of one
of the large manufacturers was absorbed into an already substantial aggregation of more
or less controlled retail outlets. As a result of this merger, Brown moved into second
place nationally in terms of retail stores directly owned. Including the stores on its
franchise plan, the merger placed under Brown's control almost 1,600 shoe outlets, or
about 7.2% of the Nation's retail "shoe stores" as defined by the Census Bureau, and
2.3% of the Nation's total retail shoe outlets. We cannot avoid the mandate of Congress
that tendencies toward concentration in industry are to be curbed in their incipiency,
particularly when those tendencies are being accelerated through giant steps striding
across a hundred cities at a time. In the light of the trends in this industry, we agree with
the Government and the court below that this is an appropriate place at which to call a
halt.” [Emphasis added, footnotes omitted.]*

The conceptual framework underlying the Court’s approach appears to rest on the notion that

allowing a merger now would contribute to a kind of momentum to an uncompetitive market. It

26 Concentration in some markets affected by the mergers was higher than in others, though this variation did not
play a significant role in the decisions.

27 Brown Shoe, supra note 23.

28 Brown Shoe, supra note 23 at pp. 369-70,

2 Brown Shoe, supra note 23 at pp. 345-46.
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is not entirely clear, however, what the Court is getting at; in particular, why is the momentum
irreversibly damaging? Why could not mergers be enjoined at a later stage in the consolidation
trend, when concentration is higher?

The first excerpt offers one possible reason: if the acquisition of a small merger is
permitted now, this would set a precedent that will lead to the approval of future mergers. This
is an expression of concern that resonates with the Sorites Paradox problem. If the acquisition of
a small competitor is permitted because it does not have a discernible impact on competition, this
creates a precedent that protects from challenge other small acquisitions that do not have a
discernible impact on competition. It is, however, a misguided argument: allowing a small
acquisition in an unconcentrated market does not necessarily imply the future allowance of a
small acquisition in a concentrated market. That is, moving the first grain of sand from a pile is
different from moving the millionth grain. This flawed understanding of the justification for the
incipiency doctrine was significantly responsible for the successful challenge to mergers with
relatively low market shares in 1960’s.

The second excerpt, on the other hand, reflects a different argument. The Court observes
a trend to concentration in the retailing market, describes Congress as calling for such trends to
market power to be “curbed in their incipiency,” and states that it agrees with the government
that this case provided an appropriate place to “call a halt” to the trend. This does not derive
from a concern about setting a permissive precedent that would bind future evaluations, but
rather reflects a line-drawing exercise: the Court simply states that the Brown Shoe acquisition
provided an appropriate moment to stop the trend to concentration in the industry.

Such a line-drawing approach inevitably has an arbitrary air to it. Why this merger and

not the previous one? Or the next one? There is no perfect answer to such a question, but that
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ought not be fatal given the creeping concentration problem. Without drawing the line at some
reasonable point, a series of small, individually insignificant mergers may result in an
anticompetitive outcome, just as moving one grain of sand at a time eventually eliminates a pile
of sand.

While the line-drawing approach in Brown Shoe and other 1960’s incipiency cases is
conceptually defensible, it is a separate question whether its application in practice was
appropriate. While the U.S. Supreme Court has not revisited the 1960’s incipiency cases,
commentary and enforcement has recognized that the incipiency doctrine was invoked with more
zeal than appropriate.’® A consensus emerged that mergers that result in 5% market shares are
unlikely to pose competitive issues.

Reflecting this evolution in thinking, while the 1968 Merger Guidelines’' established by
the Department of Justice included a reasonably aggressive version of the incipiency doctrine,
the 1982 Merger Guidelines®? took a much more relaxed approach. The 1968 Guidelines
provided in section 7:

The Department applies an additional, stricter standard in determining whether to

challenge mergers occurring in any market, not wholly unconcentrated, in which there is

a significant trend toward increased concentration. Such a trend is considered to be

present when the aggregate market share of any grouping of the largest firms in the

market from the two largest to the eight largest has increased by approximately 7% or
more of the market over a period of time extending from any base year 5-10 years prior
to the merger (excluding any year in which some abnormal fluctuation in market shares
occurred) up to the time of the merger. The Department will ordinarily challenge any
acquisition, by any firm in a grouping of such largest firms showing the requisite increase
in market share, of any firm whose market share amounts to approximately 2% or more.

The 1982 Guidelines, in contrast, do not refer directly to a trend towards greater

concentration. Moreover, their market share thresholds are generally more permissive than those

30 See, e.g., discussion in Steuer, supra note 21.
31 https://www justice.gov/archives/atr/1968-merger-guidelines.
32 https://www justice.gov/archives/atr/1982-merger-guidelines.
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in the 1968 Guidelines. Nevertheless, the line-drawing exercise that provides the foundation for
the Supreme Court’s approach to the incipiency doctrine remains in place. More specifically, the
1982 Guidelines, and subsequent versions, continue to rely on the logic that at some point,
concentration in the market has reached a point where allowing another merger would be
inappropriate, even if it is small. The 1982 Guidelines, for example, hold that if a dominant firm
with market share of 35% or more seeks to make an acquisition, even an acquisition of a 1%
rival would be presumptively enjoined. There is no theory or evidence that demonstrates such an
acquisition will always or even often be anticompetitive, but the Guidelines concluded, not
unreasonably given the creeping concentration problem, that this is where it will draw the line on
further accumulation of market share by a dominant firm. Moreover, the 1982 Guidelines set
out different presumptive enforcement responses to acquisitions depending on concentration
levels in the market as measured by the Hirschman-Herfindahl Index (“HHI”).3* For example, in
concentrated markets, acquisitions that change the HHI by 100 or more are likely to be
challenged, while the same acquisition in an unconcentrated market would not be challenged. It
is true that the more concentrated the market, the more likely it is that an acquisition would affect
competition, but the “likely challenge” thresholds also reflect a kind of line-drawing: at a certain
point, further concentration is presumptively undesirable even without specific analysis.

The newest FTC-DOJ Merger Guidelines,** citing a number of these earlier cases, have
sharpened the focus on the building of market power through a series of acquisitions, likely

because of a growing concern about the roll-up activities of private equity firms.>> Of the 11

33 The HHI is the sum of the squares of market shares in a market.

34 United States Department of Justice and Federal Trade Commission, Merger Guidelines, December 18, 2023.
https://www.ftc.gov/system/files/ftc_gov/pdf/2023 merger guidelines final 12.18.2023.pdf

35 On May 23, 2024 the FTC and DOJ launched a public inquiry into “Serial Acquisitions, Roll-Up Strategies
Across U.S. Economy” in order “to identify serial acquisitions, roll-ups that have harmed competition, consumers,
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“guidelines” outlined in the 2023 document, three have application to the creeping concentration
problem, the two most directly being:
Guideline 7: When an Industry Undergoes a Trend Toward Consolidation, the Agencies
Consider Whether It Increases the Risk a Merger May Substantially Lessen Competition

or Tend to Create a Monopoly*®, and

Guideline 8: When a Merger Is Part of a Series of Multiple Acquisitions, the Agencies
May Examine the Whole Series.”’

And for acquirers already enjoying a dominant position:

Guideline 6: Mergers Can Violate the Law When They Entrench or Extend a Dominant

Position.®

Therefore, while the thresholds for intervention have changed, a version of the incipiency
doctrine has thus been extant in US antitrust law for decades, and continues to influence
enforcement. The reinforced emphasis in the new guidelines suggest that the doctrine could

become even more influential in the future. The next section reviews the Canadian approach.

workers, and innovation.” https://www.ftc.gov/news-events/news/press-releases/2024/05/ftc-doj-seek-info-serial-
acquisitions-roll-strategies-across-us-economy . More background on the developing U.S. interest in serial
acquisitions and roll-ups is available in Karen Hoffman Lent and Kenneth Schwartz, “No More Safety under the
Radar: Antitrust Enforcement Against Roll-ups and Serial Acquisitions”, New York Law Journal, April 11, 2024
available at https://www.skadden.com/-
/media/files/publications/2024/04/no_more_safety under the radar antitrust enforcement against roll ups and_s
erial acquisitions.pdf?rev=e4b65092a5d24a42a08bea97227b9eb9

36 From the discussion of this Guideline: “The Agencies therefore examine whether a trend toward consolidation in
an industry would heighten the competition concerns identified in Guidelines 1-6.” Supra note 34 at p. 22.

37 From the discussion of this Guideline: “...the Agencies will consider individual acquisitions in light of the
cumulative effect of related patterns or business strategies.” Supra note 34 at p. 23.

38 The discussion of this Guideline also indicates that: “Mergers that entrench or extend a dominant position can
also violate Section 2 of the Sherman Act”, referring to the monopolization provisions of U.S. antitrust law. Supra
note 34 at p. 18. Importantly for the discussion below, Guideline 6 describes “Eliminating a Nascent Competitive
Threat” as a particular path to anticompetitive effects. Supra note 34 at 2.6.A p. 20.
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11) Addressing Creeping Concentration Under Canadian Law

There are three legal alternatives in Canada to address the creeping concentration
problem. While perhaps most naturally dealt with using merger law, we discuss serial
acquisitions using merger law, abuse of dominance law and market studies.

Using merger law to address creeping concentration

Like the US, Canada has also relied on market shares in its Merger Enforcement
Guidelines (MEGs).*° There was a significant contrast with American law, however: the MEGs
set out levels of concentration below which the Bureau states that it was not likely to challenge a
merger, but did not set out thresholds of concentration above which it would be likely to
challenge a merger. In particular, the MEGs provided that the Bureau will not challenge a
merger on the theory that the merged entity will be able to operate unilaterally from its
competition if the merged entity would have a market share less than 35%; and it will not
challenge on the theory that the merger will lead to interdependence of remaining competitors if
the four largest firms have a collective market share below 65% or the merged firm would have a
market share below 10%.

There was a legal reason that helped explain why the MEGs did not set out likely-
challenge thresholds. In part because of the experience in the US in the 1960s described above,
s. 92(2) of the Competition Act originally provided that a merger cannot be successfully
challenged on the basis of concentration or market share alone. That is, even in a concentrated
market, the Bureau could not successfully challenge the merger on the basis of market share; the
Bureau must instead make out a case on the merits. Such a case on the merits will, all things

equal, be easier to substantiate the higher is the level of concentration, but analysis is required.

39 https://www.competitionbureau.gc.ca/eic/site/cb-be.nsf/eng/03420.html (“MEGs”).
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Thus, because of the original version of s. 92(2) and its appropriate interpretation by the MEGsg,
it was not open to the authorities to simply draw a line and say that one more merger is
unacceptable given existing concentration in a market. As the MEGs observe, “Consistent with
section 92(2) of the Act, information that demonstrates that market share or concentration is

likely to be high is not, in and of itself, sufficient to justify a conclusion that a merger is likely to

prevent or lessen competition substantially.”*

This situation has, however, been completely changed by recent amendments to the Act —
amendments that will surely provoke substantial revisions to the MEGs. The key changes here
come from a reversal of s. 92(2) that, rather than providing that the Tribunal may not find a
lessening of competition based solely on structural factors, now provides:

(2) For the purpose of this section, if the Tribunal finds, on a balance of probabilities, that
a merger or proposed merger results or is likely to result in a significant increase in
concentration or market share, the Tribunal shall also find that the merger or proposed
merger prevents or lessens, or is likely to prevent or lessen, competition substantially,
unless the contrary is proved on a balance of probabilities by the parties to the merger or
proposed merger.

S. 92(3) then provides rebuttable presumption thresholds based on a definition of “significant

increase of concentration or market share” #':

(3) A merger or proposed merger results or is likely to result in a significant increase in
concentration or market share if, in any relevant market, as a result of the merger or
proposed merger,
(a) the concentration index increases or is likely to increase by more than 100; and
(b) either:
(1) the concentration index is or is likely to be more than 1,800, or
(11) the market share of the parties to the merger or proposed merger is or
is likely to be more than 30%.

40 MEGs at para. 5.8.

41'S. 92(4) explains that concentration is to be measured by the Herfindahl-Hirschman Index (HHI). Strictly
speaking, these thresholds may represent sufficient, not necessary, conditions for there to be a significant increase in
concentration or market share.
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With these presumptions in place, it is now open to the Bureau to challenge a merger
purely on the basis of a market share line-drawing exercise. For example, were a firm with a
30% market share to attempt to acquire a target with a 2% market share, the presumption would
be triggered, irrespective of how many other firms are in the market or their shares.** In a sense,
these presumptions then draw a line that will potentially put a halt to creeping concentration
resulting from serial acquisitions of smaller firms.**

In the discussions surrounding these statutory amendments, the Bureau supported the
adoption of rebuttable presumptions based on structural thresholds.** The Bureau advocated for
such presumptions as a matter of administrative efficiency as they would reduce its burden to
prove substantial lessenings of competition when markets are very concentrated. The argument
in this article is different: a distinct problem that market share presumptions address is not the
cost of proving substantial lessenings of competition, but rather the problem is that it may be
impossible to prove that creeping concentration mergers individually substantially lessen
competition. Presumptions create a kind of incipiency doctrine, which addresses the creeping
concentration problem. Administrative efficiency and the incipiency doctrine motivations for
presumptions are not mutually inconsistent, and the Bureau’s recommendation for structural

presumptions was appropriate. Of course, guidelines and law should calibrate these

presumptions carefully, avoiding outcomes that the original s. 92(2) was adopted to avoid: the

42 The standard formula to determine the change in the HHI (often referred to as AHHI) is to multiply the two
market shares by each other and then by a factor of 2, so in this case AHHI = 2*30*2 = 120, which is greater than
the threshold level 100, satisfying the (a) branch of 92(3). The combined market share of 32% (i.e. 30% + 2%)
satisfies the (b) branch.

43 As we discuss below, the thresholds do not help, however, in the case of recent start-ups with zero or very small
market shares, even if such target may serve as nascent competitors with enormous pro-competitive potential.

4 Competition Bureau of Canada, The Future of Competition Policy in Canada (March 15, 2023) at
Recommendation 1.4, https://ised-isde.canada.ca/site/competition-bureau-canada/en/how-we-foster-
competition/promotion-and-advocacy/regulatory-adviceinterventions-competition-bureau/future-competition-policy-
canada .
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Brown Shoe kind of case where presumptions of market power arise at relatively low levels of
concentration.

While we are sceptical that it is appropriate to put structural presumptions in the statute,
rather than guidelines as in the US, a critical consideration going forward will be the approach to
the rebuttal of the structural presumption. In our view, the Bureau and the Tribunal ought to be
receptive to arguments that a transaction, or a series of transactions, has not been motivated by
market power, but rather other potentially pro-competitive objectives such as greater productive
efficiency. This is not to resurrect the abolished efficiencies defence, in which social gains from
cost savings are traded off against social losses from a lessening of competition, but to allow
parties to offer a theory of a merger that is positive for competition, not harmful to competition.
As a matter of law, while the efficiency defence was removed from the merger provisions in
recent amendments, it is clear that efficiencies will still matter in merger review in Canada. This
is the stated position of the Bureau and was also supported by the Minister in advocating for the
amendment — and s.93(h) does permit the Tribunal to consider “any other factor that is relevant
to competition a market” when evaluating a merger.* Efficiencies may be particularly important
in the review of small transactions as their effects on competition are likely to be small
individually such that even modest efficiencies may give the transaction positive social value.
And indeed, with respect to roll-ups, there is widespread recognition that the consolidation

taking place in some markets is generating efficiencies through the achievement of economies of

45 Minister Champagne speaking in support of the bill in Parliament said, “Of course, if a proposed merger creates
efficiencies that strengthen competition in a sector, the tribunal would be able to consider them in its deliberations.”
This would seem consistent with the S. 93(h) path. See Can. 44th Parliament, House of Commons 1st Session,
Debates of the Legislative Assembly (Hansard) Vol. 151, No. 223 (Sept. 25, 2023), at 1624 (statement of Hon F.
Champagne), https://www.ourcommons.ca/Content/House/44 1/Debates/223/HAN223-E.PDF. In the process leading
to the amendments the Bureau had advocated that the efficiency defense be removed and replaced with a specific
listing of efficiencies as a factor to be considered by the Tribunal: see Competition Bureau of Canada 2023, supra
note 44 at Recommendation 1.8.
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scale and scope and the incorporation of best practices in sectors that were highly fragmented.
In the absence of a pro-competitive theory of an acquisition, however, structural presumptions
appropriately allow authorities to draw a line and thus address the creeping concentration
problem.

When target firms are very small, these structural presumptions to address the creeping
concentration problem may not apply. While the Bureau can, in principle, investigate any
transaction, including those below pre-notification thresholds, a series of acquisitions below
presumption thresholds will remain a challenge. This is a challenge faced by competition
agencies around the world.*® In providing guidance, some will refer to considering “the whole
series” of transactions but it is not clear how to do that exactly.*’ For example, the new draft
merger guidelines of Australia’s ACCC states, at paragraph 5.40:

The ACCC may consider information or evidence regarding the merger parties’

acquisition pattern and any overall strategic approach to serial acquisitions. This could

include previous and future business plans, incentives behind the acquiring firm’s
acquisition strategy (whether the acquisitions were completed or not), and evidence of the
likely impact of both an individual acquisition and a series of acquisitions on the merged
firm’s market position.*®
It is not clear how this information would be used in an attempt to block a particular transaction.
Would the ACCC argue for a lower threshold on substantiality, for example?

In our view, some differences will emerge over the course of the series of acquisitions

that might permit a distinction between the current transaction and those similarly small

t.49

transactions that preceded it.”” For example, and trivially, returning to the case of a 10%

46 OECD supra note 2.

47 From Guideline 8 of the 2023 US Merger Guidelines, supra note 34.

4 ACCC, Merger Assessment Guidelines: Draft for public consultation, March 20, 2025

4 Some countries have adopted approaches in which mergers in specified sectors may have special obligations, for
example, with respect to pre-notification. See OECD supra note 2 at pp. 24-25. The South Africa law specifically
empowers the authority to consider, when reviewing a particular transaction, other recent mergers by either of the
merging parties (pp. 21-22).
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competitor acquiring a series of 1% competitors, with each transaction there is one fewer
competitor left in the market, so for the fifth transaction there are four fewer small competitors
remaining than had been the case for the first transaction — that is four fewer competitors to
provide some competition and with the potential to grow stronger positions in the future.
Second, if there is some lessening of competition with each transaction and prices rise slightly
with each, the welfare implications of a fifth price increase will be greater than that from the first
— perhaps crossing the line into substantiality at some point. Finally, perhaps most significantly,
a review of earlier transactions might provide evidence regarding whether the acquiror’s
motivation comes from a desire for efficiencies or market power. If there is little evidence of
efficiencies from the earlier deals, the agency might put greater weight on the probability that the
acquirer expects gains through increased market power.

As a final observation about merger law and creeping concentration, an important
problem with relying on merger law to deal with serial acquisitions comes from the limited
options for remedies available. While the Tribunal can issue orders to block a transaction (or
parts thereof) before it in the current case, it cannot make more creative orders that might involve
revisiting earlier transactions. Administrative monetary penalties to address past transactions are

also not available under Canada’s merger law.

Using abuse of dominance to address creeping concentration
As an alternative to the use of merger law, we suggest that the abuse of dominance
provisions may be effective in addressing creeping concentration. To begin, we recognize that,

under the Act, abuse concerns a “practice of anticompetitive acts” and that NutraSweet held that
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“practice” requires something more than an isolated act or acts.’® A pattern of the acquisition of
small competitors could amount to a practice and therefore could be evaluated under s. 79, even
if a single acquisition of a small competitor could not.

This is not a new idea. As discussed in more detail below, Laidlaw considered a series of
acquisitions of small competitors under abuse of dominance.’! There was an argument in
Laidlaw that abuse of dominance could not apply to mergers because s. 91 of the Competition
Act considers mergers of competitors explicitly, while ss. 78 and 79 do not. Indeed, s. 78(b)
considers only a particular kind of acquisition as a potential abuse, namely an acquisition of a
supplier or customer designed to harm a competitor.>? That is, there was an expressio unius
argument that the specific provisions on mergers both in s. 91 and s. 78(b) rendered inapplicable
the general abuse of dominance provision to the acquisition of competitors. The Competition
Tribunal dismissed the argument, stating persuasively:

Laidlaw's expressio unius argument is not convincing. Firstly, paragraph 78(b) is
explicitly non-exhaustive. The fact that an act is not listed in paragraph 78(b), even if it is
listed elsewhere in the statute, is no reason to conclude that it is excluded as an anti-
competitive act. Secondly, while section 91 does state that the acquisition of a competitor
is a merger, it does not necessarily follow that such an acquisition exclusively falls under
the merger provisions. Moreover, there would not appear to be any other indication in the
Act that merger and abuse of dominance are to be mutually exclusive, such that a merger
case could never be brought under section 79. Nor would there seem to be anything
inconsistent or repugnant in the finding that a merger case could be brought as an abuse
of dominance case... If there were any doubt at all about this question, subsection 79(7)
makes it clear that Parliament contemplated the possibility of mergers being the subject.
Subsection 79(7) and companion sections 45.1 and 98 are relevant. Subsection 79(7)
provides that where proceedings are commenced under the conspiracy or merger
provisions of the Act, no application may be made under the abuse provision based on the
same or substantially the same facts. These provisions prohibit concurrent proceedings
and require that a choice initially be made between the abuse, merger, and conspiracy
provisions. The mere inclusion of these sections clearly contemplates that an application
on the same facts could be made under either the merger or the abuse of dominance
provisions. Otherwise, there would be no need for these sections at all as merger and

30 Director of Investigation and Research v. NutraSweet Co. (1990) Competition Tribunal CT-1989-002
3! Director of Investigation and Research v. Laidlaw Waste Systems Ltd. (1992) Competition Tribunal CT-1990/02.
32 The section is reproduced below.
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abuse of dominance would be mutually exclusive and there would be no possibility of
concurrent proceedings. (Footnotes omitted.) >

NutraSweet established that abuse of dominance requires a practice of anti-competitive
acts, which would on its face include a series of acquisitions, and Laidlaw persuasively held that
the existence of specific mergers provisions does not preclude the evaluation of mergers under
abuse of dominance. Both support the application of abuse of dominance to acquisitions. Other
aspects of the case law, however, came to sit uncomfortably with the monopolization approach to
the acquisition nascent and small competitors. Fortunately, the recent amendments to s. 78 have
restored the potential reach of the abuse provisions to serial acquisitions.

Briefly, the case law was initially inconsistent on the question of whether an order against
a dominant firm for abuse requires harm to competitors, as opposed to just harm to competition.
If harm to competitors were required, the acquisition of small competitors would not be subject
to review under s. 79: acquisitions benefit small competitors; the acquired party would not agree
to the acquisition if not, and other small firms would benefit from less competition and higher
prices.

Section 79 of the Act contains the prohibition of the abuse of a dominant position. It
prohibits a practice of “anti-competitive” acts by firms with substantial market power. Prior to
its amendment, s. 78 did not define anticompetitive acts except indirectly and imprecisely
through a series of examples:

78 (1) For the purposes of section 79, anti-competitive act, without restricting the
generality of the term, includes any of the following acts: ....

The key question in the debate about the harm-to-competitor requirement is the role of

the examples of anticompetitive acts in s.78. The first case to consider the harm-to-competitor

33 Laidlaw, supra note 51 at pp. 82-84.
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requirement was NutraSweet, decided in 1990.>* The Bureau alleged, amongst other things, that
NutraSweet had abused dominance by entering into an arrangement with a potential competitor,
Ajinomoto, pursuant to which Ajinomoto would not enter the Canadian market for aspartame.
The Competition Tribunal concluded that the arrangement was harmful to competition, stating:

On its face, what is known about the arrangement suggests that NSC has ensured that it
will not have to confront Ajinomoto as a competitor in the near future. Apart from the
licensing of Ajinomoto technology, which is highly likely to be desirable from an
efficiency standpoint, it is difficult to perceive any efficiency enhancing or pro-
competitive elements in the relationship. Rather, the contrary appears to be true: the two
leading producers, each with formidable, if somewhat different, strengths have in effect
agreed not to compete.>®

Despite the harm to competition, that did not end the analysis. Rather, the Tribunal next
considered whether this was the kind of anticompetitive harm that is addressed by Canadian
abuse of dominance law. It concluded that the answer was no: harm to competitors, in the form
of conduct that is exclusionary, predatory, or disciplinary, not just harm to competition, is
necessary to substantiate an abuse complaint. The Tribunal observed:

The critical question is whether the agreement is an anticompetitive act under section 78.

In the Director's view, the fact that NSC, given its market position, has an arrangement

with Ajinomoto that excludes Ajinomoto from selling in Canada qualifies the

arrangement as such. In the Tribunal's view, this by itself is not sufficient. A consistent
pattern in the anti-competitive acts cited in section 78 (save for that in paragraph (f)) is
that the competitor of the dominant firm is a target not a fellow actor. While the Tribunal

is reluctant to conclude that all horizontal arrangements are excluded from sections 78

and 79, we do not believe that we have been provided with adequate justification for

including the NSC/Ajinomoto arrangement (insofar as it affects Canada) as an anti-

competitive act under section 78.%

There are two confusing aspects to this passage. First, the Tribunal observes that s. 78(f)

defines as an anticompetitive act something is not directed at a competitor, but nevertheless

concludes without analysis that anticompetitive acts generally require that the act target a rival.

% NutraSweet, supra note 50.
55 NutraSweet, supra note 50 at p. 63.
36 NutraSweet, supra note 50 at pp. 63-64.
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That is, the exception to the purported rule in s. 78(f) plays no role in the Tribunal’s
interpretation, and no explanation for this irrelevance is given. Second, because there is no
reason for dismissing acts that might benefit competitors from the general ambit of ss. 78 and 79
— if the act harms competition, that would seem sufficient for the Competition Act to address it —
there is little guidance for future adjudicators to decide whether and when exceptions to the
exclusion of acts that benefit or even include would-be rivals arise. The Tribunal says that it was
not provided adequate justification for treating the NutraSweet/Ajinomoto arrangement as an
anticompetitive act, but provides nothing in the way of reasons for this decision that might have
guided future adjudication. NutraSweet, in summary, generally requires a negative impact on a
competitor for there to be an anticompetitive act, while stating, without explaining why, that
exceptions may exist.

Laidlaw accepted the invitation to find exceptions to the NutraSweet rule. The Bureau
argued before the Tribunal in that case that Laidlaw had abused its dominant position in waste
management on Vancouver Island by, amongst other things, serially acquiring smaller
competitors. Without explaining why, the Tribunal noted that NutraSweet left open the
possibility that horizontal arrangements could be treated as anticompetitive acts, and stated that
the acquisitions in the Laidlaw case were anticompetitive acts for the purposes of s. 79. The key
excerpt is the following:

With respect to acquisitions one further matter must be addressed: whether they properly

can be considered under section 79 at all. In the NutraSweet decision the Tribunal refused

to classify a voluntary agreement between competitors as an anti-competitive act...

Reference was made in this regard to the fact that a feature of the enumerated acts listed

in section 78 (except for that in paragraph (f)) is that the competitor of the dominant firm

is a target, not a fellow actor. At the same time, the Tribunal left open the question as to
whether or not such horizontal arrangements might be classified as anti-competitive acts.

It commented that it was reluctant to conclude that all horizontal arrangements were

excluded from sections 78 and 79 and that, in any event, it was sufficient for the purposes
of the NutraSweet decision to state that the Tribunal had not been provided with adequate
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justification (insofar as effects in Canada were concerned) to allow the Tribunal to
categorize the market sharing agreement as an anti-competitive act. The Tribunal in this
case, insofar as the acquisition agreements are concerned, is dealing with horizontal
arrangements between willing competitors. Extensive and detailed evidence and
argument has been heard respecting the anti-competitive effects of the conduct in
question. It is not seriously in dispute, as the Tribunal noted in the NutraSweet decision,
that the enumeration in section 78 is not controlling with respect to the scope of section
79. The Tribunal in this case has no difficulty classifying the acquisitions as acts
constituting an anti-competitive practice. (Footnotes omitted.)>’

If the story ended with Laidlaw, it would have had a happy ending from the perspective

of this article: not only could acts that benefit competitors but harm competition be considered

anticompetitive acts, but Laidlaw explicitly treated serial acquisitions as an abuse of dominance.

The story, however, did not end there. Canada Pipe was a case that involved loyalty discounts

offered by an allegedly dominant firm.® There was a question whether, if the loyalty discounts

benefited customers and did not harm competition, they could nevertheless be considered an

anticompetitive act pursuant to s. 79(1)(b). The Tribunal concluded that they were not

anticompetitive acts because they did not hurt competition. The Federal Court of Appeal

disagreed, and in so doing reiterated the NutraSweet requirement of harm to a competitor. It

stated:

[66] Two aspects of this definition [of “anticompetitive act” in NutraSweet] should be
noted. First, an anti-competitive act is identified by reference to its purpose. Second, the
requisite purpose is an intended predatory, exclusionary or disciplinary negative effect on
a competitor. I will elaborate on each of these aspects in turn....

[68] The second aspect describes the type of purpose required in the context of paragraph
79(1)(b): to be considered “anti-competitive” under paragraph 79(1)(b), an act must have
an intended predatory, exclusionary or disciplinary negative effect on a competitor. The
paragraph 79(1)(b) inquiry is thus focused upon the intended effects of the act on a
competitor. As a result, some types of effects on competition in the market might

be irrelevant for the purposes of paragraph 79(1)(b), if these effects do not manifest
through a negative effect on a competitor. It is important to recognize that “anti-
competitive” therefore has a restricted meaning within the context of paragraph 79(1)(b).

57 Laidlaw, supra note 51 at pp. 80-82.
8 Canada (Commissioner of Competition) v. Canada Pipe Company Ltd. 2006 FCA 233.
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While, for the Act as a whole, “competition” has many facets as enumerated in section
1.1, for the particular purposes of paragraph 79(1)(b), “anti-competitive” refers to an act
whose purpose is a negative effect on a competitor. [Underlining in original.]*’

The Federal Court of Appeal in Canada Pipe was categorical: an act must have a purpose of
having a negative effect on a competitor to be an anti-competitive act.

Moreover, the requirement of a purpose of a negative effect has even more significance:
it appears to be both necessary and sufficient for the finding of an anti-competitive act in Canada
Pipe. The Tribunal concluded that the loyalty discount in that case was good for buyers and not
harmful to competition, and because of the absence of a harm to competition, concluded that it
was not an anticompetitive act. The Federal Court of Appeal disagreed, stating the following:

[78] Obviously, if an act is to be found anticompetitive, there must be evidence linking
the impugned practice to the requisite intended negative effect on a competitor: the
practice must be found to cause or at least contribute to the intended negative effect. Such
a negative effect on a competitor must also be found to be the “purpose” of the practice in
question, and to this end, all relevant factors must be taken into account and weighed to
determine if the requisite purpose is established. One must remember, however, that in
the context of paragraph 79(1)(b), evidentiary factors are relevant only in so far as they
shed light upon the paragraph 79(1)(b) statutory test, that is upon the purpose of the act
vis-a-vis competitors. Evidence concerning other types of effects of the impugned act that
are not related to competitors — while perhaps pertinent in respect of the paragraph
79(1)(c) assessment of competition -- are not directly relevant for paragraph 79(1)(b).
Similarly, evidence concerning the general competitive state and structure of the relevant
market, and whether such features can be causally attributed to the impugned act, are not
the direct focus of the paragraph 79(1)(b) analysis, and are more properly considered
under paragraph 79(1)(c). In short, paragraph 79(1)(b) simply concerns whether the act
displays the requisite intended effect on competitors; it is not directly concerned with the
state of competition in the market or the general causes thereof. In directing itself to the
contrary, and requiring proof of a causal link between the impugned act and a decrease in
competition, the Tribunal erred.®

This paragraph of the Court’s reasons is worth reproducing in its entirety because it states very
clearly the necessity of the negative purpose to the analysis; there can be no anticompetitive act

without it. But the paragraph also makes clear that a finding of an anticompetitive act need not

% Canada Pipe, supra note 58 at paras 66 and 68.
0 Canada Pipe, supra note 58 at para 78.
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have any effect on competition. This is an extraordinary judicial parsing of the language of the
subsections of s. 79 that, whatever its formal merits, is strikingly disconnected from the policy
concerns underlying the Competition Act.

The peculiarity of the NutraSweet/Canada Pipe interpretations of s. 79 is plainly manifest
in the following two propositions that they establish: 1) acts that harm competition are not
necessarily anticompetitive acts; and 2) anticompetitive acts are not necessarily harmful to
competition. The former proposition exists because of NutraSweet’s conclusion that an
anticompetitive act requires a negative intended effect on a competitor, so acts that benefit
competitors but hurt competition are not anticompetitive.®! The latter proposition exists because
of Canada Pipe’s elevation of negative purpose requirement for an anticompetitive act to be both
necessary and sufficient to a finding of an anticompetitive act. Merely to state these propositions
is to reveal their flaws.

The clear, if conceptually flawed, statement of a negative purpose requirement in Canada
Pipe was complicated by Toronto Real Estate Board (TREB).%* In that case, the Toronto Real
Estate Board was a kind of cooperative owned and operated by Toronto realtors. TREB operated
a website on behalf of its members and it restricted its members from providing clients with
direct access to the website. There was a question whether this amounted to an abuse of
dominance by limiting competition among realtors with novel, tech-oriented approaches to

servicing their clients. As a vital preliminary, there was the question whether there was a

1 A number of writers pointed out the “gaps” that these decisions had left in Canada’s law against the abuse of
dominance. In addition to preventing action against single firm actions that hurt competition without harming
competitors, they left the law incapable of addressing “facilitating practices” that might lessen competitive tensions
in a market without harming any competitors. See, e.g., Ralph A. Winter, “The Gap in Canadian Competition Law
following Canada Pipe”, Canadian Competition Law Review, 27,2014, 293-322.

62 There were two Competition Tribunal decisions and two decisions of the Federal Court of Appeal in this case.
We focus on the Court of Appeal decisions: Commissioner of Competition v. Toronto Real Estate Board 2014 FCA
29 (TREB 1); and Toronto Real Estate Board v. Commissioner of Competition 2017 FCA 236 (TREB 2).
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negative effect on a competitor that, following Canada Pipe/NutraSweet, is a pre-requisite to a s.
79 order. The Tribunal initially found that since TREB did not itself compete with any realtor,
there could not be a harm to a competitor, and thus could not be an abuse of dominance by
TREB. The Federal Court of Appeal overturned in an appeal of that initial decision, holding that
such an approach to the harm requirement was overbroad. It stated:
[19] The Court stated in Canada Pipe that a common element of the anti-competitive acts
listed in subsection 78(1) is that they are acts taken by a person against that person’s own
competitor. But in the same reasons the Court recognizes, correctly in my view, that
paragraph 78(1)(f) describes an act that is not necessarily taken by a person against that
person’s own competitor. The inconsistency is not explained in Canada Pipe or in any other
authority to which the Court was referred.
[20] In my view, paragraph 78(1)(f) is an indication that Parliament did not intend the scope
of subsection 79(1) to be limited in such a way that it cannot possibly apply to the Board in
this case. If the Court in Canada Pipe intended to narrow the scope of subsection 79(1) as the
Tribunal held, then I would be compelled to find that aspect of Canada Pipe to be manifestly
wrong because it is based on flawed reasoning (specifically, the unexplained inconsistency in
the reasons).®
The Court of Appeal concluded,
[23] For these reasons, I conclude that the Tribunal erred in law in its interpretation of
Canada Pipe and consequently in its interpretation of paragraphs 79(1)(a), (b) and (c). It
follows that the Tribunal erred in dismissing the Commissioner’s application solely on the
basis that subsection 79(1) cannot apply to the Board because it does not compete with its
members.**
By putting such emphasis on s. 78(1)(f), one might have anticipated the Court of Appeal
explicitly to overturn NutraSweet and Canada Pipe, both of which failed to put any emphasis on
s. 78(1)(f) and instead concluded that the acts in s. 78 imply the requirement of a negative effect
on a competitor. But the Court of Appeal’s refrained from doing so; it simply concluded that the

Tribunal erred in deciding that s. 79 does not apply because TREB does not compete with its

members.

8 TREB 1, supra note 62 at paras 19-20.
% TREB 1, supra note 62 at para 23.
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The enduring requirement of a negative effect on a competitor was confirmed in
subsequent litigation in 7REB 2. The Federal Court of Appeal stated:

[54] In TREB FCA 1, Sharlow J.A. determined that the ‘on the competitor’ language from

NutraSweet and Canada Pipe could not mean ‘on a competitor of the person accused of

anti-competitive practices’ (at paras. 19 - 20). On that premise, requiring a predatory,

exclusionary, or disciplinary negative effect on a competitor in all cases would render

paragraph 78(1)(f) meaningless. Paragraph (f) reflects a self-serving intent, not a relative

one intended to harm a competitor. Yet it has been defined by Parliament to constitute an

anti-competitive act.

[55] With this in mind, we believe that the Tribunal applied the correct framework with

respect to paragraph 79(1)(b). The Tribunal stated that it was looking for a predatory,

exclusionary, or disciplinary effect on a competitor (TR at para. 272). Acting on the

direction given by TREB FCA 1, the Tribunal defined competitor to mean “a person who

competes in the relevant market, or who is a potential entrant into that market” and not a

“competitor” of TREB (TR at para. 277).%°

TREB stands for the following proposition. A body that itself does not necessarily
compete in a particular market might be found to have abused dominance in that market by
following a practice of acts that have a predatory, exclusionary or disciplinary effect on
competitors or potential competitors in that market. 7TREB did not overturn the longstanding
requirement for a finding of abuse of dominance in a market that there must be a predatory,
exclusionary or disciplinary effect on a competitor in that market, nor the Canada Pipe
conclusion that an act with such a purpose is by definition an anticompetitive act even if it does
not hurt competition.

This review of the doctrine is necessary to understand the impact of the recent
amendments to the abuse of dominance provisions. In the 2022 Budget Implementation Act, the
federal government amended the Competition Act in a number of ways. The critical amendment

for the present discussion is the following. Section 78’s definition of an anticompetitive act now

explicitly includes acts that are harmful to competition. It provides:

8 TREB 2, supra note 62 at paras 54-55.
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78 (1) For the purposes of section 79, anti-competitive act means any act intended to have

a predatory, exclusionary or disciplinary negative effect on a competitor, or to have an

adverse effect on competition, and includes any of the following acts...[Italics added]

This amendment corrected one crucial flaw in the law of abuse of dominance in Canada:
an anticompetitive act may now include acts that are harmful to competition even if they are not
harmful to competitors. It is no longer necessary for there to be a predatory, exclusionary or
disciplinary purpose to ground an abuse complaint. The amendment was less than ideal,
however, in that it continues to establish, and indeed codifies the case law on this point, that an
act with a predatory, exclusionary or disciplinary negative effect on a competitor is an
anticompetitive act. As is elementary, an act that is harmful to a competitor may be pro-
competitive, and it is bad and confusing law to define an anticompetitive act in a manner that
includes pro-competitive acts.

On the other hand, the amendment expands the scope of the abuse of dominance
provisions appropriately. A practice of acts that harms competition even if it does not harm
competitors is now found within the definition of an anticompetitive act, and therefore, if the
practice lessens competition substantially, is vulnerable to an order under s. 79. Aside from the
improved conceptual clarity of the provision — it never made sense to exclude acts that harm
competition from the definition of anticompetitive act — the analysis in this article shows that
there is a significant benefit of the amendment in addressing the creeping concentration problem.
A series of acquisitions of small competitors is not harmful to a competitor in any market but
may have an “adverse effect” on competition. The amendment thus allows the Bureau to rely on
abuse of dominance to review a practice of acquisitions. Without the amendment, rather than
reviewing a series of individually insignificant, but collectively problematic, acquisitions of

small competitors as a group under abuse of dominance, the authorities would be compelled to
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make a case that an individually insignificant acquisition of a small competitor is problematic
under merger law. The requirement of harm to a competitor foreclosed a sensible enforcement
option against creeping concentration, and the amendment, while not ideal in its execution,
eliminates this obstacle to sensible enforcement.

Beyond the ability to look a series of transactions at the same time, proceeding under the
abuse provisions provides at least three other potential benefits. First, when serial acquisitions
are made by multiple large incumbent firms that are jointly dominant, an action under the abuse
provisions, which consider abuse of joint dominance, would be able to reach all acquiring firms
in the jointly dominant group rather than just the acquirer in the triggering action.

Second, there is a wider variety of remedies available to the Tribunal under the abuse
provisions, including AMPs and the ability to “make an order directing any or all persons against
whom an order is sought to take actions, including the divestiture of assets or shares, that are
reasonable and necessary to overcome the effects of the practice in that market.”®® In principle,
then, this would allow the Tribunal to revisit past transactions, and issue orders to prevent future
acquisitions in a market or require that future acquisitions be pre-approved (perhaps by consent
order) with the Bureau.

Finally, the limitation period for abuse actions is a full three years, permitting the Bureau
to make an application to the Bureau if anticompetitive effects from a series of transactions only
become apparent post-merger. Except for transactions that did not notify, the corresponding
limitation period under merger law is only one year which may not provide the length of time

necessary to assess the transactions’ full effects.’

 Competition Act, supra note 16 at 79(2).
7 For this reason, there is an argument in favour of extending the limitation period for mergers to three years for all
transactions.
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While there has never been a full-fledged efficiency defence in abuse of dominance
cases, efficiency considerations may enter reviews at least two ways, both of which pre-existed
the recent amendments. First, the Tribunal is invited, in its review of an abuse case, to consider
“any other factor that is relevant to competition in the market ...” *® Second, s. 79(1)(b)(ii)
instructs the Tribunal that it cannot issue an order if any lessening of competition effect of the
practice in question is “the result of superior competitive performance.” According to the case
law, under this section the respondent may put forward “a credible efficiency or pro-competitive
rationale for the conduct in question, attributable to the respondent, which relates to and
counterbalances the anti-competitive effects and/or subjective intent of the acts.”® The onus is
on the respondent to establish the efficiencies “on a balance of probabilities” and that the offered
justification “outweighs the evidence of foreseeable anti-competitive effects.”’® While the
mention of “outweighing” seems to invite a trade-off between anticompetitive effects and
efficiency savings, as in the deleted efficiencies defence to mergers, business justifications have
generally had influence in past cases not through a trade-off, but by providing a pro-competitive
explanation for conduct that helps counter allegations that the conduct is anticompetitive. Given
the uncertain future for efficiency arguments in merger review, these provisions might provide a
clearer way to incorporate efficiency considerations in cases of serial acquisitions --- even more
so if the efficiencies stem from the serial nature of the transactions and are not obvious when

examined one merger at a time.

8 Competition Act, supra note 16, s. 79(4)(d). It might also be worth noting that, without a structural presumption in
abuse cases (as exist now in mergers), there is not the same need for efficiency arguments to save the day in cases
with no anticompetitive effects.

% TREB 2, supra note 62 at para 148 citing Canada Pipe, supra note 58 at para 73.

70 John S. Tyhurst, Canadian Competition Law and Policy, Toronto: Irwin Law, 2021 at p. 378 citing Canada
(Commissioner of Competition) v. Vancouver Airport Authority, [2019] CCTD No. 6 at para 520. See, more
generally, Tyhurst at pp 378-380.
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Interestingly, despite its potential advantages, an “abuse of dominance” or
“monopolization” approach to serial acquisitions is not generally observed in other jurisdictions,
though the possibility has been recognized.”! For example, with reference to its Guideline 8 on
serial acquisitions, the new U.S. Merger Guidelines provide that “Such strategies may also
violate Section 2 of the Sherman Act and Section 5 of the FTC Act.”’? And, ex post enforcement
actions alleging monopolization in the U.S. against Google and Facebook (now Meta) have
targeted prior acquisitions.”*Actions based on abuse laws may be possible in Europe as well:
“The European Court of Justice has also confirmed that EC national competition authorities can

review acquisitions by dominant firms under abuse of dominance laws.””*

Using market studies to address creeping concentration

A third possible path for dealing with serial acquisitions in a market or industry would be
through the conduct of a market inquiry, perhaps with a mandate to study the combined effects
of the series plus any other factors contributing to possible competition concerns. Recent
amendments in Canada will be helpful here too, though market studies will not suffice in
themselves; rather, the studies may serve as a complement to other, specific enforcement

activities.”> Under the amendments the Commissioner can start an inquiry into the state of

"I See, for example, the discussion in OECD supra note 2, Section 3 which discusses various approaches to the
review of serial acquisitions with only very limited mention of the use of abuse of dominance laws.

72 See U.S. 2023, p. 23 at footnote 42. Section 2 of the Sherman Act contains U.S. antitrust’s monopolization
provisions.

3 In the U.S., mergers are considered to be ongoing from the time of their consummation, which means that
limitations periods do not apply in reviewing past mergers, whether under abuse or mergers provisions. The
advantage of monopolization is that it allows serial acquisitions to be considered at once.

74 Though the focus here may be on using abuse law when the acquisition is too small to trigger notification.
OECD supra note 2 at p. 29.

5 These amendments were contained in Bill C-56: An Act to amend the Excise Tax Act and the Competition Act”
which received Royal Assent on December 15, 2023
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competition in a market or industry. Importantly the amendment granted the Commissioner the
ability to apply for a court order to compel others to provide information.”®

Looking across jurisdictions, the powers granted to competition authorities to conduct
market inquiries varies widely. From: (i) no right at all to undertake such inquires; to (ii) a
limited right to study but without powers to compel participation; to (iii) a more generous right to
study and compel participation; and to the most generous: (iv) the right to study, compel
participation and then to issue remedial orders based on the study’s findings.”” The amendments
moved Canada from the second to third categories here — useful for many purposes, but without
the ability to impose remedies these powers are not likely to be very helpful in dealing with
serial acquisitions on their own.

The amendments could indirectly address creeping concentration, however. Following a
market study that revealed problems created by a particular series of transactions, the Bureau
could begin an enforcement inquiry under either the merger or abuse provisions about past
acquisitions, assuming the limitation period has not expired. There may be cases, for example,
in which poorly understood competitive problems in particular markets — and the role played by
serial acquisitions -- become better understood as a result of a market study. This could lead to a
better targeted enforcement action.

Similarly, a market study of an industry subject to serial acquisitions could inform
enforcement in future acquisitions: if past acquisitions do not seem to have affected competitive

conditions, or indeed have led to pro-competitive efficiencies, then the next acquisition may be

76 Competition Bureau, “Guide to the December 2023 amendments to the Competition Act” (December 18, 2023),
https://competition-bureau.canada.ca/en/how-we-foster-competition/education-and-outreach/guide-december-2023-
amendments-competition-act#sec01

77 See, OECD, (1-2 December 2016), “The Role of Market Studies as a Tool to Promote Competition: Background
Note by the Secretariate” DAF/COMP/GF(2016)4. When the authority has powers to enforce remedies as a result
of a study, the term “market investigation” (rather than “market study”) is often applied. See pp 17-18.
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acceptable, while the converse would lead to a converse implication for the next acquisition.
Moreover, should serial acquisitions become common in a number of related markets and
industries — e.g., roll-up activities in a particular services industry -- a study into the general
effects of such conduct may inform future enforcement and other regulatory action across a wide
range of markets.

Related to this, some countries have instituted specific merger rules for particular sectors.
In the U.K. for example, “designated” large grocery retailers have been required to notify the
competition authority of any acquisition of another grocery store above a certain minimum size,
since 2010. This special notification requirement came as a result of an industry study into the

supply of groceries in the U.K.”

ITI. Acquisition of Nascent Competitors

There is an important enforcement distinction between the creeping concentration
problem and the nascent competitor problem. In respect of the former, market share
presumptions have the potential to successfully draw a line that prevents harm to competition
through a series of individually insignificant mergers. Presumptions are not, however, well-
equipped to handle the latter problem, even when there are a number of nascent competitors.
And concern about acquisitions of nascent competitors has grown considerably in recent years,
fueled in part by evidence of “killer acquisitions” in, for example, pharmaceutical markets as

well as reverse killer acquisitions in possibly an even broader set of markets.”

78 OECD supra note 2 at p. 24.

79 “Killer acquisitions” involve situations in which the acquirer purchases the target only to shut down the target’s
projects that could have threated the acquirer’s position in the market. See, e.g., Cunningham, Ederer and Ma, supra
note 9. “Reverse killer acquisitions” involve transactions in which the buyer acquires capabilities from the target
and then shuts down its own competitive efforts. See, e.g., Christina Caffarra, Gregory S. Crawford and Tommaso
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Consider the following hypothetical. There is a dominant firm in a market, but there are
a number of small firms developing products that each have a low probability of emerging as a
meaningful rival to the dominant firm through exponential growth. The dominant firm acquires
one of those small firms, resulting in the potential loss of competition from that particular firm
which might otherwise have developed into a formidable competitor. The acquisition is itself is
insufficiently threatening to competition to block. The dominant firm then acquires another
nascent competitor, and so on. The competitive situation in later acquisitions is essentially
unchanged from that surrounding the first merger given that the previously acquired firm was
nascent, and the competition policy result will be the same: the merger will be approved. This
pattern could repeat several times with no change in the competitive situation that exists when
the authorities review each merger. Market share presumptions and other versions of the
incipiency doctrine do not work in this context as there is no steady increase in concentration
from the serial acquisition of firms that each only have a small probability of emerging as a
strong competitor. This contrasts with the serial acquisition of small competitors that carry on
meaningful business as considered in the previous section: there each acquisition changes
concentration levels insignificantly on an individual basis, but significantly in aggregate; market
share presumptions, if applicable, would therefore eventually draw a line and prevent further
acquisitions.

In this section we consider first US legal approaches to nascent competitors. The US has
relevant case law on the question, unlike Canada, and thus provides a useful context to discuss

the advantages and drawbacks of different approaches. The section then turns to Canadian law.

Valletti, ““How Tech Rolls’: Potential Competition and ‘Reverse’ Killer Acquisitions”, CPI Antitrust Chronicle,
May 2020.
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As in the section on creeping concentration, we consider reliance on mergers law, abuse of

dominance, and market studies.

1. US Law on nascent competitors

Hemphill and Wu suggest that merger reviewers ought to focus on the threat to potential
competition from a nascent competitor.?® The problem, as Hemphill and Wu acknowledge, is
that US potential competition cases have set out a requirement for intervention that the potential
competition affected by a merger is “probable,” not merely possible. Hemphill and Wu conclude
that such doctrine ought to be relaxed in the context of nascent competitors in the technology
space given that mergers law will be ineffective without such a relaxation.

Hemphill and Wu offer an alternative to relaxing the burden of proof in mergers cases:
US monopolization law. Section 2 of the Sherman Act governs monopolization in the US, and
addresses both exclusionary conduct and acquisitions by a firm with monopoly power to
maintain that power. Hemphill and Wu,®! and Hemphill,*? contend that the Sherman Act permits
intervention to stop a single acquisition even where the government cannot show that the
acquiree would have been more likely than not to emerge as an effective competitor. They rely
on Microsofi®? to establish this claim.

There is a doctrinal argument to be made against such a contention, as Hemphill and Wu
themselves discuss and reject, but our concern with such an understanding of the Sherman Act 1s

more about the uncertain policy implications. Finding unlawful monopolization because an

8 Hemphill and Wu, supra note 1.

81 Hemphill and Wu, supra note 1.

82 Scott Hemphill, “Disruptive Incumbents: Platform Competition in an Age of Machine Learning” (2019) 119
Columbia Law Review 1973.

8 Microsoft, supra note 15.
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acquisition has a low probability of eliminating an effective future competitor risks deterring
acquisitions that would not in fact affect competition and are socially valuable, perhaps by
improving the product offering of the incumbent firm with new technology.®*

When considering the wisdom of lowering the burden of proof, it is helpful to consider
the FTC’s complaint against Meta/Facebook for its proposed acquisition of Within. Within sells
a virtual reality (VR) fitness app. Meta does not sell a virtual reality fitness app, but sells a
popular VR headset, and a number of VR apps. It has also adopted a strategy of shifting
resources into VR. Indeed, it changed its name to Meta in part to reflect its interest in the
“metaverse,” a virtual world which connects people through VR applications. The central thrust
of the FTC complaint is that Meta seeks to dominate the VR space at both the upstream level
(e.g., headsets) and downstream (e.g., apps). This acquisition reflects that desire to dominate the
metaverse. More particularly, the FTC centrally focused on the likelihood that absent the
acquisition, Meta would have produced its own fitness VR app that would have competed with
Within. It also expressed concern that network externalities create barriers to the market. The
FTC also noted that one of Meta’s apps, Saber, which involves slicing virtual objects with a
sword, had fitness implications for the user.

The Meta/Within complaint illustrates the perils of stopping a single acquisition of a

nascent competitor. For the complaint to have been convincing, a number of conditions were

8 It has been suggested elsewhere that merger approvals should be based on the expected harms from any lessening
of competition: that is, the magnitude of harm produced by the merger should it prove to be anticompetitive,
multiplied by the probability of the merger actually being anticompetitive. See, for example, the “Furman Report”
for the Competition and Markets Authority in the U.K. (United Kingdom, Unlocking Digital Competition: Report
of the Digital Competition Expert Panel (March 2019) Recommended Action 10, available at:
https://www.gov.uk/government/publications/unlocking-digital-competition-report-of-the-digital-competition-
expert-panel. While reflecting the benefits/costs methodology used in much of policy-making, this “balance of
harms” approach was eventually rejected due to practical challenges. Not only does it require a quantification of the
harms due to a loss of competition, it demands a more precise estimate of the probability of that harm. On this, see
also, Johnson, supra note 4.
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required. First, the market context must be one that allows market power to emerge. It could, of
course, be the case that an app gains in popularity because it is a better app experience for users,
but that is no more an antitrust concern than saying that a successful movie has market power
because audiences enjoy it; gaining dominance because of a better product is not an antitrust
violation. Instead, there must be the possibility of apps gaining or preserving market power for
some reason other than the merits. The FTC alludes to network externalities, for example, that
could present barriers to entry for a new app to compete with established apps. The FTC
provides no details on the network externalities that are present in this market and it is not
obvious why the user of a VR app would benefit significantly from there being multiple users of
a VR app.

Even supposing the presence of network externalities, Meta does not produce a fitness
app, the FTC’s gesture to the purported fitness benefits of a swordplay game notwithstanding.
For the FTC’s case to make sense, it must be that Meta would not only have entered the VR
fitness app market, but both it and Within would have established themselves as successful
competitors in an oligopolistic fitness app market. Given the immaturity of the market, such an
outcome is possible, but not obviously probable let alone preordained.

Alternatively, for there to be competitive concerns in the broader VR market, there must
be some significant probability that Within would have become a broader competitor in the VR
space, and its acquisition prevents competition along these broader dimensions. As with Meta’s
entry into VR fitness apps, such an outcome would have been possible, but it would be
impossible for antitrust authorities or adjudicators to assess the probability of such competition.

Perhaps the logic of the FTC’s approach rests on a conclusion that stopping the

acquisition might help, and would not hurt. This too is unconvincing. Stopping acquisitions by
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successful firms such as Meta is far from costless. There may be social gains, even considerable
social gains, from an acquiror’s purchase of a startup that is developing new technology. The
acquiror may bring its know-how to bear to improve the product, to the benefit both of the
acquiror/acquiree combination, and to consumers. Not only would stopping such socially
beneficial acquisitions be costly in itself, but it would also have negative incentive effects for
startups who may regard a sale to a large acquiror as one of the motivations for assuming the risk
of the startup.®> Indeed, there is evidence from Europe that acquisitions in information and
information technology markets have not harmed competition, which suggests that they were
either socially neutral or positive.*® Of course, if the acquisitions are on net anticompetitive and
socially costly, then the diminishment in incentives to innovate is not socially problematic:
innovating for the purpose of extracting monopoly rents is not socially useful.

We are left with an unanswered empirical question, whether the benefits of speculative
intervention to prevent the acquisition of a nascent competitor exceed the costs. The United
States District Court for the Northern District of California dismissed the FTC’s application for
an injunction temporarily blocking the acquisition.” Whether this was the correct decision
depends on one’s priors. Given the conditions required for the acquisition to be anticompetitive,
the court’s decision to dismiss appears reasonable.

In our view, lowering the burden of proof to better ensure the prohibition of acquisitions
like Meta/Within, while it might occasionally catch an acquisition of a nascent competitor that

would have turned out to be problematic, is more likely to undermine value-added transactions

8 See, e.g., Daniel Sokol, “Vertical Mergers and Entrepreneurial Exit” (2018) 70 Florida Law Review 1357. This
point was also made in the Furman Report, supra note 84 at para 3.102.

% Ivaldi et al., supra note 10.

8 Federal Trade Commission v. Meta Platforms, Inc. January 31, 2023, Case 5:22-cv-04325-EJD (U.S. Dist. Ct.
North. Cal.)
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that invigorate competition and create positive incentives for start-up innovation. There are
many contexts where it is possible that intervention could improve on a particular market
outcome, but where the expected costs of getting it wrong exceed the expected benefits. The
law’s appropriate disinclination to penalize conscious parallelism is but one example. In those
contexts, and this one, regulatory modesty is appropriate.

There is another reason not to lower the burden of proof to pursue the single acquisition
of a nascent competitor: rather than considering each merger with a nascent competitor
individually under mergers law, authorities may consider a series of acquisitions together as
revealing a strategy of acquisition to prevent the emergence of successful competitors to a firm
with market power. As Hemphill and Wu observe, American doctrine is clearly capable of
taking such an approach, and enforcers have done s0.%® We consider Canadian law below, but
American monopolization law clearly allows consideration of a series of acquisitions.® The
Federal Trade Commission recently took advantage of this possibility by bringing a complaint
against Facebook (now Meta) under s. 2 of the Sherman Act for having acquired Instagram and
WhatsApp, amongst other things.”® The FTC alleged that the acquisition of WhatsApp and
Instagram together revealed an anticompetitive strategy of buying nascent competitors whose
products had the potential to evolve into strong competitors to Facebook’s basic personal social
network service offering, Facebook Blue. It made this allegation in 2021, despite Facebook
having purchased Instagram in 2012, and WhatsApp in 2014, and despite the acquisitions having

passed antitrust scrutiny at the time.

88 Hemphill and Wu, supra note lat p. 1901.
8 Hemphill and Wu, supra note 1.
% FTC v. Facebook, supra note 8.
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The United States District Court for the District of Columbia initially dismissed the
FTC’s complaint against Facebook in June of 2021, though did not dismiss the case and invited
the FTC to amend its complaint.”! The Court found that the FTC had not provided sufficient
grounds for determining the basic issue of whether Facebook had market power in personal
social network services. It left open the possibility that the FTC could succeed in doing so in an
amended complaint. More importantly for present purposes, the Court rejected Facebook’s
argument that it was not open to the FTC to challenge a merger under s. 2 many years after they
had been consummated. While remaining intentionally silent on whether the intervening years
would have any impact on the ultimate disposition of the case and a remedy, following Clayton
Act precedent, the Court held that an acquisition continued to be in effect, and was challengeable
for antitrust reasons, as long as the acquiring company continued to hold the relevant shares or
assets. Such a holding confirms that it is open to antitrust law to substantiate a s. 2
monopolization claim not (only) on the basis of a single, prospective transaction, but on the basis
of a past series of acquisitions.

In January of 2022, the District Court considered the FTC’s amended complaint.”? It
concluded that the FTC had sufficiently cured the defects of its original complaint that the matter
could proceed with respect to the acquisitions of WhatsApp and Instagram. The case is ongoing,
but confirms that retrospective examination of a series of acquisitions is permissible under the
Sherman Act, s. 2.

There are substantive and remedial advantages, as well as disadvantages, to this
retrospective examination of a series of transactions under s. 2. One advantage noted above is

that by examining a series of acquisitions in aggregate, the adjudicator is better able to discern an

! Federal Trade Commission v. Facebook, Inc., June 28, 2021, Civil Action No. 20-3590 (JEB) (D.C. Cir.).
2 FTC v. Facebook, supra note 8.
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anticompetitive pattern of acquisitions that collectively lessens competition. Rather than
isolating the acquisition of WhatsApp, which had some probability of success to compete with
Facebook, or of Instagram, which also had some probability of success, the FTC can point to
both transactions as together as having a higher probability of success in deterring competition
and reflecting a strategy of buying rather than competing. For example, the FTC pointed out the
existence of internal strategy documents in both cases outlining concerns about the nascent
rivals’ growth rates. These documents attract suspicion on their own, but more so when
considered together in that they suggest a pattern of recognition of an emergent competitor,
attempts to compete, and acquisition that are consistent with anticompetitive motives and effects.
Just as it would be more informative in determining the existence of an anticompetitive strategy
to consider a cluster of exclusionary contracts together, and not isolating examination of the
contracts one at a time, it makes sense in the context of nascent competitors to consider the
acquisitions together.

Another advantage of the approach taken by the FTC is that there is the possibility of
retrospective examination of the facts post-acquisition. A severe difficulty in merger review is
its prospective nature: the authorities are required to predict the future competitive state of a
market with and without a proposed merger. This is not easy to do. By challenging the mergers
after the fact, there will be additional information that may be helpful in evaluating the
competitive impact of a series of acquisitions. It is clear, for example, that Instagram has
provided users with a mobile social network platform, pre- and post-acquisition, that has proved
that mobile social networks are an important product, and were successful in a way that
Facebook’s attempts to go mobile were not. Given that mobile social networks are almost

certainly competitors with desktop social networks, there is reason to conclude that Facebook’s
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acquisition of Instagram had an anticompetitive effect. Of course, it is open to Facebook to
argue that Instagram’s success post-acquisition had much or everything to do with Facebook’s
acquisition of it, and that as a standalone entity, it would not have been so successful.”> The
counterfactual world where the acquisition did not happen does not exist, and there will be
debate about the acquisition’s competitive effects even in hindsight. Nevertheless, while far
from straightforward in many cases, a retrospective debate will be better informed than the
debate that takes place before the merger arises. This too is an advantage of reliance on
monopolization law to evaluate a cluster of acquisitions of nascent competitors.

There is, of course, a significant drawback with reliance on monopolization law to review
mergers ex post, perhaps even well after the mergers took place: setting an appropriate remedy is
difficult. Prospectively, the standard remedy for a proposed anticompetitive merger is structural:
the merger cannot go ahead. If the merger has already taken place, the analogous structural
remedy would be divestiture. But there will often be good reason for the parties to work to
integrate the acquiror and acquiree firms as closely as possible, which makes ordering divestiture
complicated at the very least. Software may be written that intertwines two digital products, for
example, that would make clean separation and divestiture challenging, if not impossible.
Moreover, the business may integrate other aspects of operations to take advantage of cost
savings, process advantages, employee collaboration, trade secrets and more. It may be difficult,
as it is sometimes put, to unscramble the eggs post-merger.

In addition, depending on anticipated future remedies, the parties may have strategic

incentives to work to integrate as closely as possible. If, for example, divestiture is less likely to

% Douglas Melamed, “Mergers Involving Nascent Competition” January 14, 2022 quotes at p. 13 economist Steven
Tadelis, who tweeted that, “Unlike pharma, where acquisitions can lead to killing competition, in tech they often
lead to large scale execution, something start-ups almost always fail at.”
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be ordered the more difficult the unwinding would be — the more the eggs are scrambled — the
parties may over-integrate as protection against a potential divestiture remedy. The converse
problem is that if divestiture is available no matter how integrated the firms, the acquiror and
acquiree may not integrate to the optimal degree out of concern that doing so would increase
their costs in the event of a future divestiture order. Such integration distortions, either way, in
the shadow of a future divestiture award are socially undesirable, all things equal.

As a final observation on the problems with divestiture, such a remedy ultimately
requires courts to supervise carefully the divestiture. The acquiror will have incentives to game
the sale. For example, the acquiror may include assets in the divested firm that are relatively less
valuable in order to prevent the new entity from being an effective competitor. Suppose, for
example, that Facebook is required to divest Instagram, and a critical asset of both lines of
business are the engineers employed by Facebook. Which engineers are required to move to the
spun-off Instagram? Could Facebook retain the top performers and designate the poorer
performers as employees of the divested company? While any reduction in the quality of the
divested assets would reduce the purchase price, because competition tends to dissipate industry
profits, if Facebook has market power it is more profitable to protect its franchise from strong
competition than to create an effective competitor through divestiture. In order to avoid the sale
of a weak Instagram, the courts would probably have to oversee closely the divestiture. Courts
do not, however, have any kind of expertise or sophistication in exercising such oversight.

In summary, there is little doubt that ordering divestiture is a complicated remedy ex post.
If not, courts should not hesitate to order divestiture of anticompetitive acquisitions. While
allowing the case to proceed despite the acquisitions having already occurred, the District Court

in the Facebook case reserved comment on whether the intervening years post-merger would
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have an impact on the outcome of the case. In its decision inviting the FTC to amend its
complaint, the Court stated that, “The Court will not speculate further as to how, if at all, the
Section 2 analysis of a claim involving a long-ago merger might differ from that regarding a
more recent (or even forthcoming) purchase, including on the issue of remedy.”®* While the
Court did not speculate, the fact that it raised whether the question of timing would affect the
case, including remedy, indicates that it is possible that it will have such an impact.

There are clearly problems with ex post divestiture, but it may be that these problems are
worth assuming in order to address the acquisition of nascent competitors. There is an
alternative, however, though it faces procedural hurdles in the US. Rather than ordering
divestiture, it may be better to impose a significant financial penalty on the monopolizing firm.?>
Such a financial penalty ex post will admittedly not promote competition in respect of the merger
in question going forward, whereas divestiture would have the potential to do so. Moreover, as a
doctrinal matter, the legal reason that the courts may intervene ex post in the case of a merger is,
as the Facebook court made clear, because of precedent that concluded that an acquisition is not
discrete, but rather continues as long as the acquiror owns the relevant shares or assets.”® In that
sense, a failure to order divestiture would allow the continuation of an unlawful act. But
ordering a financial penalty may be the best that the authorities can do on balance, for the
following reasons.

On the one hand, ordering divestiture is costly, as discussed. Enjoining the merger or
mergers at the time they were proposed risks social costs on net because the probability of a

single acquisition being anticompetitive may be low. And if the merger is allowed, integration

% FTC v. Facebook, supra note 91 at p. 53.
%5 See Edward lacobucci, “Taxing Anticompetitive Mergers”, mimeo (2025).
% FTC v. Facebook, supra note 91.
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will naturally follow, and disintegration is inevitably not only costly, but will require courts to
supervise matters over which they have little expertise. On the other hand, there are deterrence
benefits of a financial penalty without the social costs of disintegration. Just as the prospect of a
future fine has an impact on behaviour now, the practice of ordering financial penalties instead of
divestitures creates incentives for the merging parties at the time of the merger to be cautious
about anticompetitive mergers. While a financial penalty is awarded ex post, it deters
anticompetitive mergers ex ante. A fine or imprisonment for assault does not undo physical
harm, including any ongoing manifestations of that harm, but does help deter the assault ex ante.
Similarly, there is a persuasive case for financial penalties as an ex post remedy for
anticompetitive acquisitions of nascent competitors.

It is not obvious, however, that civil fines for past acquisitions in the US are possible.
There are important legal impediments to ordering financial penalties for monopolization in the
US. While the federal government may sue an abusive monopolist for damages as a purchaser,
civil financial penalties are not generally available. ®” Senator Klobuchar is proposing making
such penalties possible, and the analysis here would support those efforts.”®

An alternative possibility for financial penalties is private actions for damages.
Purchasers from the monopolizing firm could sue for treble damages incurred as a result of the
firm’s monopolizing strategy of acquiring nascent competitors. Establishing specific damages

may not be straightforward, given that the purchasers would have to show losses from the

97 It is at least conceivable that monopolization and the acquisition of nascent competitors could be treated as a
criminal matter, in which case fines would be available. It has been decades, however, since the government
pursued such an approach, and the burden of proof in criminal cases would make the thorny issue of substantiation
that much more challenging in the case of nascent competitors. Criminal law options seem unlikely to play a
significant role, which helps explain why Senator Klobuchar introduced the bill that she did.

%8 Senator Klobuchar introduced the Monopolization Deterrence Act in 2019: see
https://www.klobuchar.senate.gov/public/index.cfm/2019/8/klobuchar-introduces-legislation-to-crack-down-on-
monopolies-that-violate-antitrust-law. It would allow civil penalties for violations of's. 2 of the Sherman Act of up
to 15% of the monopolizer’s US revenues, or 30% of revenues in affected markets.
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dominant firm’s acquisition of nascent competitors. And there may be limitations problems if
the lawsuit is brought ex post in respect of long-past acquisitions. But civil damages might be a

path to a financial penalty.

i1) Canadian Law

Merger law and the law on abuse of dominance may both be able to provide means to
review transactions that threaten to harm competition by eliminating competition from a nascent
competitor. We consider each in turn, and then consider the role of market studies.
Merger law and nascent competitors

The purchase of a nascent competitor — if subject to merger review -- takes us down the
“prevention” of competition branch of merger law, a path less taken, but not unfamiliar. In
Tervita, the Tribunal indicated that, under the prevention branch, the task is to assess “whether
the merger is likely to preserve the existing market power of one or both of the merging parties,
by preventing the erosion of such market power that otherwise likely would have taken place if
the merger did not occur.” In discussing prevention of competition, the Bureau’s Merger
Enforcement Guidelines say that, “This typically occurs when there is no or limited direct
competition between those businesses, but direct competition between those businesses was
expected to develop or increase in the absence of the merger.”!®
The law’s requirement that this prevention be “likely” is problematic, however, in the

context of acquisitions of nascent competitors about which there is considerable uncertainty

regarding their future potential, as in many tech markets, for example.

9 Tervita, supra note 17 at para 55.
100 Competition Bureau, Merger Enforcement Guidelines, 2011, p. 7.
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The challenge lies in establishing the “but-for” scenario: absent the merger would
competition likely be substantially greater? While this is the core question in all merger reviews,
the critical difference in the case of a nascent competitor target is that we cannot rely on the pre-
merger situation to approximate the level of competition with no merger; rather, we must project
the probability that the nascent target would be successful establishing itself in the market absent
the merger, and the impact that would have on the rest of the market. An acquisition of a nascent
competitor may have only a very small probability of affecting competition because the nascent
competitor may have only a very small probability of emerging successfully as a serious rival to
the acquiror absent the acquisition.

While the application of structural presumptions was potentially helpful to draw a line
through a series of acquisitions of small firms currently in the market — and carrying at least
some market share — they are unlikely to be helpful when the targets are nascent competitors
with essentially zero market shares. If the target carries a zero market share at the time of the
transaction and we are not able to reliably attribute to it a larger potential share, the calculated
change in the HHI will be zero.!"!

One approach, about which we are sceptical, would be to relax the standards for
intervention in nascent competitor cases. Quite apart from the challenges, and possible
unfairness, associated with trying to decide which mergers involve truly nascent competitors and
thus face the more relaxed standards and which do not, there is the fact that while most mergers

of small firms will have little to no negative effect on competition, there are many efficient and

101 Given that market shares are simply a construct that themselves require judgment (e.g., should they rely on sales?
Capacity? Over what time frame?), it is conceivable that the authorities could attempt to rely on predicted future
market shares in applying market share presumptions. But this is not an obviously more effective alternative;
proving predicted market shares on a balance of probabilities would create the same difficulties as proving that a
merger would likely substantially lessen or prevent competition.
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pro-competitive reasons for small and large firms to combine talents to bring new products and
services to market at scale more quickly. Moreover, it is well understood that, for many
entrepreneurs, their exit strategy upon developing a viable product or service is precisely to sell
out to a larger firm that can better exploit what they have created. To take this exit strategy away
from entrepreneurs, then, risks reducing the returns to start-up innovation.!%?

This all said, we can expect there to be cases in which the risks of a prevention of
competition through the acquisition of a nascent competitor are clear. For example, there is a
case for intervention when the target has just launched a product (or has one ready to launch very
soon) that independent analysis determines is of sufficiently high quality that it will likely have a
substantial negative effect on the acquirer’s sales and profits. The case for intervening would be
even stronger if the evidence suggested that the target was not starved for resources (financing or
skills) and could continue with product development and marketing itself. The possibility that
the target could readily secure any additional resources it needed to compete successfully from
other entities that did not pose the same competition challenges could also figure into the
analysis.'®?

Such merger cases, however, will be exceptional. As the previous section discussed,

there may be an alternative, more effective route through the law on abuse of dominance law.

102 Again, see, e.g., Daniel Sokol, supra note 85 and the Furman Report, supra note 84.
103 The transaction value may also provide useful evidence — in particular if there appears to be a “monopoly
premium” in the price paid for the target.
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Abuse of dominance and nascent competitors

As with the creeping concentration problem explained above, an alternative approach for
the review of nascent competitor transactions is for the Bureau to file an application under the
abuse of dominance provisions of the Act.

If a particular situation involves a series of acquisitions of nascent competitors the
arguments for this approach are similar to those concerning the creeping concentration problem,
though the theory of harm is slightly different. Instead of a series of acquisitions of small active
competitors in which each deal lessens competition a little (but not substantially), here we have a
series in which the competitive effects of each acquisition and the cumulative effect of a series of
acquisitions are probabilistic.

The acquisition of some of the firms will do nothing to prevent competition — those
targets were not going to become successful competitors. But some acquisitions could be of
firms with the potential to challenge the acquirer and other large incumbents — possibly even to
revolutionize markets. Indeed, in markets featuring significant network effects that can lead to
“tipping” into monopoly, the most important kind of competition can come from new firms with
valuable innovations that would allow them to compete “for the market” rather than just in the
market. If we cannot identify, at the time of acquisition, which kind of target we are looking at,
the best we can do is attach a probability to the prevention of competition. The larger the
number of acquisitions of these small firms that take place, the larger the cumulative probability
that future competition will have been prevented. If each of five acquisitions, independently, has
only a 15% chance of negatively affecting competition, together the series of acquisitions would

have a 56% chance of negatively affecting competition.
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As explained in the previous section, the case law (at least Laidlaw) and the new
amendments to the abuse of dominance provisions would appear to render it possible to allege an
abuse of dominance where a firm with substantial market power undertakes a series of
acquisitions of small firms that each were developing products with which to compete. While it
would, of course, affect the strength of the case for intervention, that those firms might be very
young, nascent competitors should not alter this conclusion.

The case for the use of abuse of dominance law to try to block a single acquisition of a
nascent competitors is more tenuous. For one thing, Canadian law requires a “practice” of
anticompetitive acts, and a single acquisition is not a practice.!®® For another, as illustrated by
the Meta/Within case, proving a substantial lessening of competition from the single acquisition
of a nascent competitor will be challenging.

Where the application of the abuse provisions to the acquisition of a single nascent
competitor might make the most sense would be in cases in which the acquisition was just one of
a number of anticompetitive actions taken by the dominant firm, the full set of which might
constitute a “practice of anticompetitive acts”. The other acts might involve exclusivity
arrangements, predatory pricing and refusals to deal, for example. This does, however, imply an
expansive definition of “practice” to be one that accommodates a set of different acts with a

common purpose.

104 The Competition Bureau has taken the view, Competition Bureau, Abuse of Dominance Enforcement Guidelines,
March 7, 2019, available at: https://competition-bureau.canada.ca/en/how-we-foster-competition/education-and-
outreach/abuse-dominance-enforcement-guidelines (at para 52), that a practice could be “a single act that is
sustained and systemic, or that is having a lasting impact in a market”, using the imposition of long-term
exclusionary contracts as an example. However, in our view, this “single act” approach is unlikely to be applied to
mergers. First, there is no indication in these guidelines that the Bureau was contemplating applying this approach
to mergers and, second, its implication that a merger can always be reviewed even years later would conflict with
the statutory time limits for merger review that exist in the Act.
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A related application — testing the definition another way — could apply under conditions
of joint dominance. This could involve situations in which a small group of incumbents with
market power each acquired a nascent competitor. The “practice” in such a case would result
from an examination of the acquisitions of the dominant firms in aggregate. The argument here
is that, for the purposes of abuse of dominance, the acts of jointly dominant firms ought to be
considered together. This is patently obvious when it comes to the establishment of a substantial
prevention or lessening of competition: it would be nonsensical in a joint dominance case only to
look at each firm’s actions in isolation to determine the competitive effects of the actions.
Similarly, for the purpose of determining whether there has been a practice of anticompetitive
acts, it makes sense to assess the actions of the jointly dominant firms together, not in isolation.

While merger law relies on injunctive remedies, typically on a prospective basis, there is
greater remedial variety in abuse of dominance law. Remedies could be prospective or
retrospective, for example. From a prospective perspective, the Tribunal has the authority under
s. 79(1) to prohibit a practice that substantially lessens competition. This empowers the Tribunal
to prevent future acquisitions should it find a practice of acquiring competitors to have been an
abuse of dominance. In Laidlaw, the Tribunal made such an order, forbidding Laidlaw from
acquiring any competitor for a period of three years.!% Such an order has two valuable
properties. It puts an end both to the creeping concentration problem, as reviewed above, and to
the problem of quashing nascent competition, whichever formed the basis for the complaint.
Moreover, a sweeping prohibition on acquisitions may create costs for the dominant firm who
may wish in the future to acquire competitors for either anticompetitive or other reasons, which

costs create a kind of ex ante incentive not to engage in the practice. The order has its

195 Laidlaw, supra note 51.
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limitations, however, in that does not directly remedy any harms to competition that have already
occurred. Moreover, depending on the value of future acquisitions to the dominant firm, the
order may also have limited incentive effects to avoid such an order ex ante.

Retrospective remedies that potentially mitigate these limitations are also available.
Section 79(2) provides that the Tribunal may make additional orders in the event that a
prohibition order under s. 79(1) fails to restore competition in the market. These orders include
requiring the dominant firm to divest shares or assets in order to overcome the anticompetitive
effects of the practice. For example, if the Tribunal had found in Laidlaw that the prospective
order would not have overcome the effects of the substantial lessening of competition, it would
have been open to it to order Laidlaw to divest the smaller waste companies that it had acquired.

The advantages and disadvantages of divestiture orders were reviewed above in the
discussion of US law. For example, forcing firms to divest no matter how integrated the firms
are, and how costly the divestment, may discourage firms at the margin from integrating in the
first place, while hesitating to order divestiture where the firms are deeply integrated may
encourage the firms to over-integrate to shield themselves from future divestiture orders.
Critically from an enforcement perspective, divestiture orders of already integrated firms will
require careful court scrutiny of those divestitures. In some contexts, technology especially, this
will be deeply challenging.

Financial penalties create ex ante deterrence against an anticompetitive strategy of serial
acquisitions, while avoiding the costs and distortions associated with divestiture orders. In the
discussion of US law on abuse of dominance, we noted that it is a shortcoming of current US law
that there are no civil financial penalties for abuse of dominance. In Canada, in contrast, there is

clear authority to order the dominant firm to pay an Administrative Monetary Penalty (“AMP”’)

54



for abuse of dominance: prior to recent amendments, s. 79(3.1) empowered the Tribunal to order
an AMP of up to $10 million against a person who is otherwise subject to an order under s. 79(1)
or (2). While in some contexts, this amount may have provided sufficient incentive to deter
misconduct, in others it would have been unlikely to make much of a difference. A dominant
technology platform earning billions from its competitive position may not be much deterred by
the prospect of a $10 million AMP if it is eventually to have found to have made a series of
anticompetitive acquisitions.
Recent amendments have eliminated the concern that the maximum financial penalty is
too small. Section 79(3.1) now reads:
(3.1) If the Tribunal makes an order against a person under subsection (1) or (2), it may also
order them to pay, in any manner that the Tribunal specifies, an administrative monetary
penalty in an amount not exceeding the greater of
(a) $10,000,000 and, for each subsequent order under either of those subsections, an
amount not exceeding $15,000,000, and
(b) three times the value of the benefit derived from the anti-competitive practice, or, if
that amount cannot be reasonably determined, 3% of the person’s annual worldwide
gross revenues.
The maximum AMP is now either treble the benefit derived from the abuse, or if this is
indeterminate, up to 3% of worldwide revenues. There is now significant economic jeopardy for
abusing dominance under s. 79. Indeed, it may well be that the maximum is now excessive in
that it will chill socially beneficial, but aggressive, behaviour that runs the risk of being
characterized as anticompetitive. There are also legal questions, including questions about the

constitutionality of a supposed civil penalty with such potentially significant consequences.'%

But the amendment has the advantage of helping deter serial acquisitions by a dominant firm of

106 Google is currently challenging the constitutionality of s. 79(3.1) in response to the Bureau’s complaint that it has
abused dominance in various aspects of the online search advertising markets. See https://decisions.ct-tc.gc.ca/ct-
tc/cdo/en/item/521349/index.do .

55



small or nascent competitors that are individually insignificant, but competitively problematic in
aggregate.

In summary, abuse of dominance allows the Competition Bureau and Tribunal to
consider a series of acquisitions of nascent competitors as a group. This better allows an
assessment of a strategy of acquisition that might negatively impact competition, rather than

speculating on the deeply uncertain impacts of a single acquisition.

Market studies and nascent competitors

As noted in the discussion of creeping concentration, recent amendments have
empowered the Competition Bureau to conduct market studies. Market studies have a similar
though not identical role to play in addressing nascent competitor acquisitions. While the
authorities do not have the power to make orders as a consequence of a market study, an
understanding of competitive conditions in a market could inform a decision whether to pursue
an abuse of dominance complaint against an acquisition or acquisitions of nascent competitors,
as was the case with creeping concentration.

Market studies, however, are not as useful in the context of nascent competitors as they
are in the creeping concentration context. For example, in the creeping concentration context, a
market study could examine the effect of past acquisitions on competition, whether positive or
negative. The effects may be incremental, but in aggregate might be manifest in a market study.
On the other hand, the effects of acquiring nascent competitors are not cumulative: in each case,
there is a forgone opportunity of competition, but a retrospective assessment of the market will

not necessarily reveal anything meaningful about whether an acquisition or acquisitions would
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have led to greater competition. The non-merger hypothetical, as observed above, also does not
involve a large probability of competition.

Market studies could play a complementary role to either merger or abuse of dominance
laws, not necessarily by shedding light on the effect of past acquisitions on competition, but
rather by providing an assessment of competitive conditions in the market, which in turn invite
greater or lesser scrutiny of acquisitions of nascent competitors. If a careful market study reveals
robust competition, it is very unlikely that complaints about the acquisitions of nascent
competitors under abuse or mergers law would be justified. If a market study reveals less-than-
competitive conditions, then such complaints are more likely to be justified. Enforcement
actions in the nascent competitor context, however, will require greater effort to determine the
counterfactual competitive conditions absent an acquisition or series of acquisitions. Indeed, it
may be that even in cases where there are suspicions of anticompetitive acquisitions, authorities
are not in a position to make out a strong case. We return to this dilemma in the next, concluding

section.

IV. Conclusion: Abuse of Dominance vs Mergers Law

There are two distinct problems with a firm’s serial acquisition of smaller rivals. First,
there is the creeping concentration problem, which arises when acquisitions of small competitors
do not have a significant impact on competition individually, but do when when aggregated.
Allowing competition authorities to draw a line that would disallow additional mergers that
further increase concentration, even if those increases would be small, addresses the creeping
concentration problem. The line that it draws will inevitably have arbitrary characteristics, but

this ought not to be problematic from a policy perspective: the whole issue arises because small
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changes do not create sharp dividing lines. We leave aside the questions of whether structural
presumptions belong in a statute (we are sceptical), or whether those found in the recently
amended s. 92 are appropriately calibrated!®’, but support the idea in principle of presumptions
against concentrative mergers in part because of the creeping concentration problem.

A second strategy to address the creeping concentration problem is to rely on abuse of
dominance. If a dominant firm engages in a series of acquisitions of small rivals, it is
conceptually consistent with the Competition Act for those acquisitions to be examined as a
practice of anticompetitive acts that could amount to an abuse of dominance. Indeed, US law is
clear that such an approach is permissible under the Sherman Act, s. 2, and Laidlaw followed
such an approach in respect of a series of acquisitions by a dominant firm. While the case law
historically has required that abuses of dominance have a negative effect on competitors, which
acquisitions do not, the recent amendment to s. 78 includes acts that have an adverse effect on
competition within the definition of an anticompetitive act. This clearly empowers the Bureau to
challenge mergers under abuse of dominance law.

The second problem, one that structural presumptions do not address, arises from the
acquisition of nascent competitors. A dominant firm may acquire a firm that has only a small
probability of emerging as a significant rival. A series of such acquisitions may lie outside the
scope of structural presumptions given that each acquisition may take place in the same
competitive circumstances as previous acquisitions: each start-up may not even yet participate in

the market in any meaningful way, yet is relevant to competition probabilistically, so each

107 The specific market share thresholds were imported directly from the US Guidelines. One of us has expressed

concern that unreflectively mimicking US law when economic conditions are different in Canada (especially in an
era of greater protectionism) is a mistake: Edward lacobucci, “The Inconsistent Influence of U.S. Antitrust on
Canadian Competition Law”, Antitrust Chronicle, Competition Policy International, September 2024,
https://www.pymnts.com/cpi-posts/the-inconsistent-influence-of-u-s-antitrust-on-canadian-competition-law/
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acquisition may take place in essentially the same market as previous ones. For these
acquisitions, abuse of dominance is much more promising as an enforcement option. While each
acquisition alone may not be competitively significant in expectation, a cluster of such
acquisitions may well have been likely to lessen competition substantially.

We conclude by expanding on the advantages and disadvantages of abuse of dominance
as opposed to mergers policy in addressing serial acquisitions. Addressing the acquisition of
small and nascent competitors through the abuse of dominance provisions has the critical
advantage of allowing aggregation: mergers need not be examined in isolation. This advantage
is less important for the serial acquisition of small (but active) competitors. When it comes to
such acquisitions, mergers law can in principle draw a line based on a structural presumption that
a further acquisition by a significant firm in the market would be anticompetitive. In Laidlaw,
for example, the most recent acquisition of a small competitor would have been in a more
concentrated market than the first, and a line may be drawn not to permit further acquisitions. In
contrast, the market structure following a series of acquisitions of a nascent competitor may be
exactly the same as it was pre-acquisition(s): perhaps the nascent competitor’s product is
absorbed into the acquiring firm’s product; perhaps the nascent competitor’s product fizzles and
disappears; or perhaps the nascent competitor’s product becomes independently successful and
essentially replaces the acquiring firm’s product, but does not change market structure otherwise,
a kind of reverse killer acquisition. Structural presumptions do not address the acquisition of

nascent competition, and the availability of abuse of dominance is especially important for these
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acquisitions. The amendment to s. 78 that includes acts that harm to competition within the
definition of anticompetitive acts is welcome for this (and other!'%®) reasons.

There are two other advantages of relying on abuse of dominance relative to Canadian
mergers law that are worth highlighting. First, monetary penalties are not available in Canadian
mergers law, yet a monetary penalty may be an appropriate remedy when reviewing a series of
already-consummated mergers. Abuse of dominance law, especially with the very large — indeed
potentially excessive — maximum penalties set by the amended s. 79, creates, on top of the threat
of conduct-based orders, financial peril for a firm that embarks on an anticompetitive strategy of
acquiring small and nascent competitors. A financial penalty does not address any lessening of
competition ex post, but the prospect of financial consequences will help deter anticompetitive
acquisitions of small and nascent competitors ex ante, while avoiding messy and costly
divestiture orders ex post.

Second, Canadian competition law imposes a relatively short limitations period for
merger review. In the US, as observed, a merger is deemed to continue as long as the merging
firms remain merged, which would allow ex post review indefinitely. In Canada, in contrast,
mergers can only be reviewed by the Competition Bureau for up to a year after the merger has
been substantially completed, and up to three years for non-notified mergers.!? This may be
inadequate to allow the Bureau to review a merger in a series of acquisitions of small and/or
nascent competitors. In contrast, the abuse of dominance provisions do not establish such a short
limitation period. Rather, s. 79(6) allows the challenge of an anticompetitive practice for up to

three years after the practice has ceased. Not only does the three-year period provide a wider

18 Qutside of mergers, there is no good reason to exclude acts that harm competition but not competitors from the

ambit of abuse of dominance. Practices that facilitate coordination, for example, could be considered abuses of
dominance if harms to competition but not competitors are eligible to be considered under this statute.
199 Competition Act, supra note 16, s. 97.
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scope to evaluate a series of acquisitions, but given that the limitations period only begins at the
point that the anticompetitive practice ceases, a strategy of acquiring nascent and/or small
competitors could be ongoing for many years after the first acquisition took place.

Having highlighted some policy and legal advantages of addressing the acquisition of
small and/or nascent competitors through the abuse of dominance, and not merger, provisions, it
is also true that there is a critical drawback from relying on abuse rather than mergers: reliance
on abuse of dominance requires that there be a dominant firm. It is conceivable that there could
be a series of acquisitions that are anticompetitive in aggregate but are executed by a firm that is
not dominant. There are four responses to this legitimate concern.

One, mergers law is suitable for some serial acquisitions whether or not there is
dominance. A large but not dominant firm serially buying up smaller competitors could be
caught by structural presumptions, depending on where those presumptions are set. A large but
not dominant firm serially buying, and then essentially folding, nascent competitors is trickier as
these acquisitions may not affect market shares post-acquisition. But while the authorities can
only consider one merger at a time under mergers law, it may be that the Bureau could argue that
the most recent acquisition in a series ought to be viewed in light of past conduct. This approach
of relying on history to evaluate a currently proposed merger is potentially assisted by market
studies, which could evaluate whether a roll-up strategy, for example, has improved competitive
performance or made it worse. Merger review is not as effective as considering a series of
acquisitions as a practice under abuse of dominance, but is one way to address the acquisitions of
nascent competitors by non-dominant firms under mergers law (without lowering enforcement

standards, which as discussed above and below, is unlikely to be sensible policy).
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Two, commentary expressing concern about the acquisition of nascent competitors
typically is concerned with dominant firms. Hemphill and Wu, for example, consider
monopolization law to address such acquisitions.!!’ The threat that a nascent competitors could
experience rapid and explosive growth is perhaps strongest in the pharmaceutical and technology
sectors, and the defensive acquisitions of competitors by dominant firms is the context where the
case for enforcement is strongest. The complaints by the FTC in recent years that focus on
nascent competition, for example, are against Facebook for its past acquisitions of Instagram and
WhatsApp and its prospective acquisition of Within. The limitation of abuse law in addressing
the acquisition of nascent competitors that it only focuses on dominant firms is not necessarily
problematic in practice.

Three, even if an incumbent is not dominant in itself, it is obviously predictable that
concerns about the acquisition of small and nascent competitors will arise in concentrated
markets. Even if no single firm is dominant, it is plausible that a strategy of serial acquisitions
will be most threatening to competition if pursued by a group of incumbents that are jointly
dominant. Parallel, uncoordinated, serial acquisitions by jointly dominant firms could be
reviewed under abuse of joint dominance. Even if no series of acquisitions is done by an
independently dominant firm, the firms together could face an order under abuse of joint
dominance.

Finally, even if there are some acquisitions of nascent competitors that fall outside the
ambit of mergers law, because the probability of a given merger lessening competition is small,
and fall outside abuse of dominance law, because the acquiring firm is not dominant, that is

unfortunate but may be acceptable given the absence of appropriate alternatives. There are many

110 Hemphill and Wu, supra note 1.
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areas in competition law where outcomes are not ideal, but any attempts to correct them are
likely to do more harm than good. To take just one example, recognizing their interdependence,
oligopolies may set prices that are above competitive levels without conspiring with one another,
but competition law does not intervene!!! because any attempt to “correct” high prices would
likely devolve into costly and messy price regulation. Similarly, attempting to discern when the
acquisition of a nascent competitor by a non-dominant firm is socially harmful is an extremely
difficult task. Stopping such mergers would very likely do more harm than good: while it may
occasionally stop an anticompetitive merger, it will also stop procompetitive, socially desirable
mergers, which is harmful not only in its own right, but also because it harms incentives to
innovate and merge. Such a conclusion is only reinforced by recent evidence that acquisitions in
communications and information technologies in Europe did not have negative competition
effects.!!? Thus, while there are strategies available to address the acquisition of small and
nascent competitors, they will inevitably be imperfect. This simply reflects the difficulty of the

problem and authorities should resist the urge to intervene without a solid basis for doing so.

"' In Canada, Atlantic Sugar Refineries Co. Ltd. et al. v. Attorney General of Canada, [1980] 2 S.C.R. 644
established that “conscious parallelism” does not run afoul of conspiracy provisions.
12 Tyaldi et al., supra note 10.
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