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Abstract

In this paper we empirically investigate the role of economic analysis and evidence used by the
Competition and Markets Authority (CMA) (and the Office of Fair Trading, before CMA) in
reaching antitrust infringement decisions, from 2000 to 2020. The study uses a novel methodology
to construct indicators that measure the extent to which economic analysis is utilised and its
deviation from the optimal level, aiming to understand its role in CMA's decision-making process
and the quality of the Authority’s enforcement. Our analysis offers insights into how economic
analysis shapes antitrust enforcement outcomes and compares in detail the quality of enforcement,
across different conduct categories and overall, between CMA and DGCOMP. We find that CMA’s
enforcement record exceeds in quality that of DGCOMP and of other EU and BRICS authorities.
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1. Introduction

Following a long period during which most business practices associated with horizontal or
vertical agreements and potentially exclusionary behaviour by firms with significant market power,
were treated under a Per Se Illegality legal rule, the assessment standard in the United States, under
the influence of the Chicago School, shifted drastically from the late 1970s onwards, starting to treat
most practices other than hard-core horizontal agreements as presumptively legal (that is, in
economists’ terms, as on average benign) under the Easterbrook Hypothesis (1984). This shift was
associated with an increased emphasis on using a net consumer harm liability standard®.. The
proponents of this shift argued that it was necessary for effective enforcement not to be based on
vague, subjective political and policy goals that second guessed the market and ignored consumer
benefits (see for recent brief reviews Katsoulacos and Ulph, 2022; Katsoulacos, 2023, 2023a; Fox,
2023 and Kovacic, 2021). This approach has led to a very high rate of acquittals® (and has been
particularly criticized with respect to enforcement in the high-tech digital markets).

This has not been the case in the EU which would typically treat potentially exclusionary
practices and vertical restraints in the past and currently as presumptively illegal. While in the US,
the dominant view has been, at least since the 1980s, that a primary objective in antitrust
enforcement is to limit false convictions rather than false acquittals — a view that has only started to
be strongly criticized recently® — this view has never been shared in the EC and EU. Further, the
shift to the economics—based approach came much later and it has influenced enforcement very
slowly. Indeed, the European Commission’s move towards a more economics-based approach for
practices by dominant firms has not been formalized until 2008 with the publication of the
Commission’s Guidance Paper (2008) and the European Courts have only very recently endorsed
this approach’.

Finally, the substantive or liability standard in EC and EU has been more that of “disadvantaging
rivals” than “consumer welfare” in the EU® - and this naturally makes the choice of LS what we

4 Though as J Kanter (2022) notes “the legislated goals of the antitrust laws are clear — Congress sought to protect and the competitive
process”.

5 For empirical evidence see two articles in 1999 and in 2009 by Michael Carrier. He reports the results of rule of reason (r of r)
assessments from 1977 — 1999 and then from 1999 — 2009 (717 rule of reason cases in total) in US. He confirms the use of the burden
shifting framework in these cases (arguing that this proves that RoR is far less amorphous than is sometimes claimed). He also
concludes that “the courts almost never balance. And, they dispose of 97% of r of r cases on the grounds that the plaintiff cannot
show anticompetitive effect”.

¢ See in particular the detailed and very careful arguments of Baker (2015) and Hovenkamp (2021). Also Hovenkamp and Scott
Morton (2019, p. 19-20).

7 See Witt Anne (2019). See also the recent (2023) European Court of Justice judgment in the Unilever Italia case.

8 This was certainly true prior to the EC’s switch to a more economics-based approach in mid-2000s, but also for some years,

following the publication of EC’c Guidance Paper on art. 102, in 2008, during which there was an inconsistency between policy
documents and competition law enforcement standard. ‘Consumer welfare’ was often cited in policy documents but it was not the
standard adopted in EU competition law enforcement. Interestingly, Giulio Federico, Fiona Scott Morton, Carl Shapiro (2020) argue,
in the context of assessing effects on innovation in favor of adopting the disadvantaging rivals” or “distorting the competitive process”
SS.



have called Truncated Effects-Based LS® that is based, in order to reach liability decisions, on just
evidence of exclusion of (or disadvantaging) rivals'?. It is worth noting that Lina Khan (2018) and
Tim Wu (2018) as well as other neo-Brandeisians have been proposing the adoption of a non-
welfarist substantive (liability) standard in the US too'!, while the movement away from object-
based identified in Katsoulacos and Makri (2020) in the EC indicate that in the latter increased
emphasis is placed on consumer harm, as also noted by Caffara (2023). These developments suggest
that enforcement procedures may be converging in recent years on the two sides of the Atlantic with
respect to conducts that are considered on both sides as presumptively illegal.

Yet, even in cases where competition practice shows an inclination for economic inputs and
dedicated empirical economic work, there remains a strong concern with the significant increase in
enforcement costs, the increase in legal uncertainty and the potential underenforcement that a
rigorous economic approach to competition law enforcement implies!2.

In this paper, we empirically investigate the role of economics in antitrust enforcement for the
case of one of the oldest and, widely considered as one of the, most sophisticated CAs in Europe,
UK’s CMA. We achieve that by constructing and measuring indicators capturing the quantity of
economic evidence used by the agency in reaching infringement decisions in the period 2000-2020.
Moreover, by measuring the deviation of CMA’s overall enforcement performance from the
optimum we capture the quality of enforcement. Subsequently, we construct an indicator that
measures the “total” economic analysis undertaken in the assessment of the cases “irrespective of
burden of proof”, i.e. an indicator that also incorporates the efficiency arguments.

For the measurement of the indicators we rely on a database that we constructed of antitrust
infringement decisions made by the CMA, using an updated version of the methodology originally
developed by Katsoulacos, Avdasheva and Golovanova (2018) and revised by Katsoulacos and Ulph
(2022) and Katsoulacos (2023, 2023a). We also utilize the dataset in order to identify the legal
standards (LSs) adopted by the agency when assessing different conducts.

The dataset distinguishes decisions according to the main conduct type categories associated
with the enforcement of Competition Law, incorporates the more recent enforcement categories of
commitments and settlements and traces out the Commission’s sanctioning practices. It contains 54
such decisions reached in the period 2000-2020. It also contains information about the decisions

% See for example, Katsoulacos (2023) and, for further explanation, below.

10 For a an extensive analysis on the relationship between legal and substantive standards, see also Katsoulacos (2019a) and Bageri
et.al. (2023).

" For detailed criticisms of these views by strong adherents to the consumer welfare standard, see Melamed A.D and N. Petit (2019)
and Manne Geoffrey (2020).

12 See Edward Cavanagh (2023). He notes that “the fact is that plaintiffs rarely win antitrust cases under the r of r. Not that they are
never successful. They have been occasionally victorious but the victories amount to a few grains of sand amid a beach dominated
be judgements for the defendants. Also, Whish (2023) Keynote Lecture 17" CRESSE Conference, July, 2023 (in Keynote
Presentations in www.cresse.info).
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appealed and about whether or not the decisions were finally annulled by the Competition Appeal
Tribunal or the Court of Appeal.

Our main objectives have been to:

(1) Examine the LSs adopted in the assessment of different conduct categories by CMA.

(i1))  Identify the extent and type of economic analysis utilised by the agency to reach decisions,
their evolution over time, and the extent to which they diverge from their optimal level (see
below).

(iii)  Propose and then measure, indicators of the “quality of enforcement of competition law”
(meaning the quality of assessment of the antitrust decisions reached) by CMA.

(iv)  Identify the consistency with which specific blocks of economic analysis are used for each
conduct type and hence the extent to which CMA’s choices contribute to legal certainty.

(v) Construct an indicator that incorporates all the economic arguments utilised in the
assessment of a decision including those that are claimed by the defendants (efficiency
analysis).

(vi)  Compare the above indicators with those obtained for EC (Katsoulacos and Makri, 2020;
2023).

The structure of the paper is as follows. First, our antitrust decisions database is used to
identify the LSs adopted in the assessment of the infringement decisions. We distinguish among 8
LSs each one corresponding to a specific level of economic analysis applied in the assessment
procedure (including efficiency arguments), as explained in the next section. Then we construct
Cumulative Economic Analysis Indicators (CEAI) associated with each decision i.e. indicators that
measure the quantity of economic analysis used by the agency in examining anticompetitive effects.
We distinguish among four CEAI depending on the extent and type of economic analysis utilised.
Decisions are categorised into four main conduct types or groups: hard-core horizontal agreements
(G1), other horizontal agreements and concerted practices (G2), vertical agreements and restraints
(G3) and abuse of dominance practices (G4). Next, we develop a number of indices. We measure
the Weighted Cumulative Economic Analysis Indicators (WACEAI) adopted for each conduct
group (the weights being the share of each CEAI used in assessing decisions for each conduct), and
the degree of concentration of the CEAI of each conduct!®. The higher the concentration on specific
CEAI when assessing specific conducts the greater the certainty with which it can be anticipated
that a specific amount of economic analysis will be used in the future for a conduct.

We also present indices of the quality of enforcement measuring the extent of deviation of
WACEALI from its optimal level for each conduct group relative to the maximum theoretical
deviation, as well as an overall index of quality of enforcement by CMA across all conduct groups.

Finally, we calculate an indicator that captures the Total Economic Evidence (TEE) considered
on average during the assessment of decisions in a given conduct group, irrespective of the burden
of proof, i.e. taking into account also efficiency defence arguments by the defendants. Therefore,

13 The same indicators were constructed for the EC in Katsoulacos and Makri (2020; 2023).



TEE is measured as the weighted average of the LSs adopted in the assessment of the decisions of
a particular conduct group.

Our results demonstrate that economic analysis played a key role in investigations conducted
by the Competition and Markets Authority (CMA) during the studied period. The research suggests
that CMA's enforcement quality, evaluated by comparing actual outcomes to socially optimal
outcomes using the CEAI index, is exceptionally high with an overall score of 0.91. These results
surpass or significantly exceed those of DGCOMP, assessed using the same methodology (and even
more so, the results obtained in other EU countries or the BRICS).

2. A methodology for identifying the extent of economic analysis and legal
standards in antitrust enforcement

The methodology outlined below, following Katsoulacos (2023), makes use of an old idea,
specifically, that there is a continuum of legal standards. The idea originated in the writings of legal
scholars (Phil Areeda, Herbert Hovenkamp and Bill Kovacic, in particular) and judges (Judge
Stevens), some time ago. It was present in the first edition of the “Antitrust Law treatise” (as
mentioned in Areeda and Hovenkamp, 2017). The idea’s articulation closest to our approach is in
Jones and Kovacic (2017). Other references include Gavil (2008 and 2012), Kovacic (2021) and
Italianer (2013). The latter mentions that the US Supreme Court has explicitly recognised that “the
categories of analysis cannot be pigeonholed into terms like “per se” or “rule of reason”. No
categorical line can be drawn between them, instead, what is required is a situational analysis,
moving along what the Court referred to as “a sliding scale”. It is worth mentioning here that the
use of the idea of a continuum of LSs also clarifies significantly the relationship between the notions
of legal and of substantive standards (see Katsoulacos, 2019a).

Our approach can be summarised in the following way. We define the continuum of LSs as: a
sequence of steps or stages, in each of which additional screens are examined, using further blocks
or components of economic analysis, generating additional information, building on the information
already gathered in previous steps. The objective of each of the steps of the information gathering
and analysis process, is to examine whether certain preconditions or screens are satisfied that are
considered necessary for demonstrating liability (welfare harm) — such as significant extant market
power / lack of contestability, potential for exclusion or maintaining market power, potential for
consumer harm and potential for efficiencies. Note that, in principle, decision error costs across steps
or stages can be derived and compared in order to determine the optimal number of stages, that
defines the error-minimising LS.

Given that in the literature a number of different terms are used, often very confusingly, in
discussions of legal rules and the standard of proof, we should stress to avoid confusion that here,
we use the term “legal standard” to represent the “quantity” of evidence, as measured by the
necessary number and type of screens needed to be examined for proof of liability. It is also
sometimes referred to in the literature as the evidentiary standard of proof. This is a very important
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dimension of the notion of the “standard of proof”’'?. However, the latter entails also the dimension
of the “level of certainty necessary for proof”, if, as assumed here, the objective is to minimise the
cost of decision errors. Often authors refer to the standard of proof without clarifying which of the
two dimensions they have in mind. We think it is best to distinguish between these two dimensions
since to any given level of certainty necessary for proof there may be associated, depending on the
case, different legal or evidentiary standards'>. In Katsoulacos and Ulph (2022) we discuss in more
detail how the second dimension of the standard of proof can be incorporated in the analysis of LSs
and its influence on the choice of the optimal (error-minimising) LS'®.

3. Potential investigation stages, screens and LSs

A Competition Authority (CA) can assess whether a conduct violates competition law by
undertaking one or more investigations, in each of which it successively examines a screen or
precondition for identifying harm. Given that the ultimate objective (i.e. the SS) is to identify
whether the conduct is harmful to consumer welfare!’, the CA could consider that this objective has
been satisfied, depending on the type of conduct investigated, in a number of ways, differing in
terms of whether some or all and which screens are examined. Specifically, to reach a liability
decision, the CA’s investigations can cover one or more of the following stages, each of which is
associated with the examination of a specific screen or precondition'®:

S1: Conduct characterisation screen.

S2: (a) Market contextualisation and (b) when relevant, Significant Market Power (SMP)
/contestability screen.

S3: Potential for significant exclusionary impact or enhanced ability to exercise / maintain market
power screen.

S4: Potential consumer welfare loss, due to just anticompetitive effects, screen. Examination of
potential effects on output, prices, quality, variety and innovation.

SS: Efficiencies assessment and balancing screen.

14 See for example Merriam-Webster Legal.

15 E.g. to a high level of certainty (clear and convincing evidence or preponderance of the evidence) there may be associated different
quantities of necessary evidence in different circumstances and for different conduct types, for proof of liability (depending, for
example, on what economic theory directs us to presume with regard to what is the strength of the presumption of illegality associated
with different quantities of evidence).

16 For example, when the necessary level of certainty is considered satisfied, additional evidence will not be examined in practice
even though this evidence could reduce further the costs of decision errors.

17 That this is indeed the criterion adopted by CMA has been demonstrated in a parallel empirical study by Bageri, Katsoulacos and
Metsiou (2023). In that study we examine the SS adopted by CMA in the decisions analysed in this paper. It is found that in 97% of
the decisions the SS has been consumer welfare (in 3% the SS is “disadvantaging rivals”).

'8 We note that in order to focus the analysis we omit the examination of exploitative conduct, which would have affected stage 2.



A Typology of Legal Standards

We treat each of 5 evidentiary screens identically and assign a value of 1 to the “amount of
evidence produced by the screen” if the screen is assessed and a value of 0 otherwise. Obviously the
total evidence has a maximum of 5 if all screens are assessed. We distinguish 8 Legal Standards to
which we assign a value ranging from 1 to 5 depending on the number of the five potential screens
that have been utilized which measure the extent of economic analysis used when a case is assessed.
We then define the following legal standards:

(1)

(ii)

(iii)

(iv)

v)

(vi)
(vii)

Strict Per Se (SPS) LS: with this, the liability decision relies purely on the initial
characterisation of the conduct (in stage 1) and on the presumption that this generates
about its consumer welfare impact.

Object — based or Modified Per Se LS (MPS LS): the liability decision then relies just
on the information from stages 1 and 2a or from stages 1, 2a and 2b, about the conduct
and the presumption that this generates about its welfare impact.

Truncated Effects Based I LS (TEB I LS): the liability decision relies on the information
from stages 1, 2 and 3 about the conduct and the presumption that this generates about
its welfare impact.

Truncated Effects Based II LS (TEB II LS): under this, a liability decision relies on the
information from stages 1, 2, 3 and 4 about the conduct and the presumption that this
generates about its final welfare impact.

Full Effects Based (or rule of reason) LS (FEB LS): under this, a liability decision relies
on the information from all assessment stages 1, 2, 3, 4 and 5 about the conduct and a
balancing between anticompetitive and efficiency effects to determine the net effect on
consumer welfare.

Quick Look I: a SPS LS where the agency, also, considers efficiency claims.

Quick Look II: a TEB I LS where the agency, also, considers efficiency claims.

(viii) Quick Look III: a TEB II LS where the agency, also, considers efficiency claims.

The above discussion is summarised in the Table below.

Table M1: Identifying legal standards

Screens examined in assessment | Legal Standard

S1 Strict Per Se (SPS)

S1 and S2 (a): Object — based (EU)
Sland 52 S1 and S2 Modified Per Se (MPS)
S1 and S2 and S3 Truncated Effects Based I (TEB I)




S1 and S2 and S3 and S4 Truncated Effects Based II (TEB II)

Full Effects Based (FEB) or

S1 and S2 and S3 and S4 and S5 Rule of Reason

S1 and S5 Quick Look I
S1 and S2 and S5 Quick Look IT
S1 and S2 and S3 and S5 Quick Look III

4. Description of the dataset and of the conduct groups

Our dataset consists of all the antitrust infringement decisions by CMA, that is all the decisions
that fall under Chapters I and II of the UK Competition Act 1998 (or Articles 101 and 102 of the EC
Treaty). These laws prohibit anti-competitive agreements between undertakings (Chapter I) and the
abuse of a dominant position by an undertaking (Chapter II). The period under investigation is 2000-
2020 during which 54 antitrust decisions were reached (excluding decisions on exploitative
conduct).

For a more detailed and targeted analysis of our results we have broken down the decisions
mentioned above by conduct group (decision category) as follows:

Conduct group G1: this consists of violations of Chapter I, which have strong market power-
enhancing effects. They include price fixing, bid rigging, boycotts, market sharing and
exclusive territories (or a mixture of these);

Conduct group G2: this group is meant to cover concerted practices — all the decisions that
were included here, involved price information exchange cases;

Conduct group G3: this consists of vertical restraints that, according to conventional wisdom,
can have both anticompetitive and welfare-enhancing effects; such as various types of resale
price maintenance and other vertical agreements such as exclusive dealing or exclusive
territories.

Conduct group G4: this consists of practices by dominant firms (such as margin squeeze,
price discriminations, loyalty rebates, exclusive contracts, tying and bundling and refusals to
deal) that may have anticompetitive effects and hence considered abusive under Chapter II,
though again economic theory suggests that generally many of these practices can also be
motivated by efficiencies that have welfare-enhancing effects.

In Table 1 we present the total number of decisions per conduct group and indicate which of the

decisions were appealed and which were subsequently annulled.
Table 1: Number of decisions, appeals and annulments (by conduct group)



Gl G2 G3 G4 Total
Total number of decisions (shares)

27 7 15 5
(0,491) | (0,127) | (0,273) {(0,093)
Number of appealed decisions (shares)

6 2 7 2 17
(0,222) | (0,286) | (0,467) [(0,400)( (0.315)
Number of annulled decisions (shares)

0 0 1 0 1
(0,00) | (0,00) | (0,143) | (0,00) | (0,018)

54

As expected, hard-core horizontal agreements (conduct group G1) constitute the majority of the
antitrust decisions in UK amounting for around 49%, followed by decisions on vertical restraints
(conduct group G3) at around 27.3%. The number of decisions on concerted practices (G2) take up
12.7% of the total infringement decisions and abuse of dominance cases are just below 9.5 % (G4).
Appeal rates appear to be higher for group G3 (46.7%), followed by G4 decisions (40%), however,
a substantial percentage of group G2 (28.6%) and G1 (22.2%) were also appealed.

Interestingly, while quite a significant amount of infringement decisions is appealed (31.5%) an
extremely small fraction of these is finally reversed by the CAT or the Court of Appeal (1.8%).
Specifically, for the years examined only one decision has been annulled (a vertical restraint
decision), indicating the more or less complete alignment between the CMA and the Competition
Appeal Tribunal (CAT) and the Court of Appeal regarding the liability of the decisions. However,
we should notice here that in a large fraction of the appealed cases (i.e. 59%, or 10 out of the 17
appealed cases) the CAT has ordered a reduction of the fine originally set by the agency.

The results regarding the appeal and annulement rates in UK are significantly different from
other countries/jurisdictions. In EC the appeal and annulement rates are 72% and 44%, respectively
between 1992 —2021; in France 57% and 22%; in Greece 90% and 30%. In In Russia the percentages
are also much higher than in UK - the annulement rate between 2008 — 2020 reaches 57%
(Katsoulacos et.al., 2021). Only in China (2008 — 2020) is the annulement also very low as in UK
(Katsoulacos and Zhixue Guo, 2023).

To conlude this section, in UK, the appeal and annulement rates of infringement antitrust
decisions are significantly lower reltive to the EC, and other countries (other than China). One
important fctor for explaining this is the fact that CAT (the main appeal body in UK) is a specialized
court (unlike the appeal courts in Europe and most other countries) in which decisions are influenced
by high calibre academic and other economists that specialize in competition and the CMA decisions
are of high quality in terms of their economic argumentation (as our empirical research indicates -
below).



S. Economic analysis and legal standards in CMA’s antitrust enforcement:
results of the empirical analysis

5.1. The role and type of economic analysis applied

As a first measure of enforcement quality we examine which potential investigation stage is the
highest in each decision. According to the data shown in Table 2, the highest level of economic
analysis for most decisions (37 out of 54) is S2. This is not surprising given that about 62% of the
decisions involve horizontal agreements (G1 and G2) for which it is optimal to consider just screens
S1 and S2. However, we also notice the low scoring (11%) attributed to the efficiency analysis
screen (S5), where the arguments should be presented by the defendants — we return to this below.

Table 2: Highest level of economic analysis present in each decision

The highest level of economic analysis present in the decision
S1 S2 S3 S4 S5 Total
Tot?ll.number of 1 37 6 4 6 54
decisions
Shares 2% 69% 11% 7% 11%

Continuing with the results of the empirical analysis, Table 3 presents the extent and type of
economic analysis applied in the decisions per conduct group. As expected, in all of its cases, the
CMA considers the nature and characteristics of the conducts (analysis component S1), while a basic
analysis of the market characteristics of the case under investigation (S2) also characterizes
essentially all decisions (98%). This could be attributed to the need to calculate the potential fines
and to verify whether Articles 101 or 102 TFEU or both should be applied. On the other hand, a
more formal market definition based on more sophisticated economic tests (e.g. SSNIP test, Critical
loss analysis) appears in only one case (Table M2). The information required to undertake such tests
may be the preventing factor here, since it usually is unavailable to the CA.

Table 3. The role and type of economic analysis applied per conduct group.

Type of Analysis
Applied | g1y | so—1¢ | s3-1 S4=1 S5=1
Conduct group
Gl 27 26 2 0 1
% within group 100% 96% 7% 0% 4%
G2 7 7 1 0 1
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% within group 100% | 100% 14% 0% 14%
G3 (RPM) 13 13 4 1 1
% within group 100% | 100% 31% 8% 8%
G3 (non-RPM) 2 2 2 1 2
% within group 100% | 100% | 100% 50% 100%
G4 5 5 5 4 1
% within group 100% | 100% | 100% 80% 17%
Total 54 53 14 6 6
100% 98% 26% 11% 11%

Table M2: Formal market delineation (e.g. SSNIP test, Critical loss analysis)

Conduct group SNIPP test
Gl 0
% within group 0%
G2 0
% within group 0%
G3 (RPM) 0
% within group 0%
G3 (non-RPM) 0
% within group 0%
G4 1
% within group 17%
Total 1
% of Total 2%

Regarding the use of economic analysis components S3 and S4, Table 3 also provides useful
observations. Starting with the analysis undertaken to identify if the conduct has market power
enhancing or maintaining, or exclusionary effects (S3), we notice a significant difference in its usage
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between conduct groups. Specifically, this analysis appears in a very small fraction of G1 and G2
cases while in group G4 appears in the total number of the cases. Conduct group G3, as expected,
requires two different enforcement paths from the agency. When RPM cases are considered there is
a low to intermediate usage of analysis component S3 (31%), while on the other hand when
examining cases that are not RPM (e.g. exclusivity agreements), S3 appears in the analysis of all of
them. All the above is justifiable by economic theory. G1 conducts (hard core agreements) are,
mainly, strict Per Se restrictions and so there is no need to undertake analyses S3. The same holds
for G2 conducts where for CMA the information exchange agreements involved future prices as
well as for G3 conducts that constitute RPM cases. G3 (non-RPM) and G4 (abuse of dominance)
conduct groups include conducts for which we anticipate that the utilization of more economic
analysis is needed (examination of S3 and S4), in order to consider that an anticompetitive effect
that could lead to consumer welfare loss is likely. This is confirmed by considering the analysis
corresponding to potential consumer harm (S4). Specifically, there are no G1 and G2 cases where
the agency undertook a consumer harm analysis: consumer harm is presumed from screens 1 and
2); while the fraction for G3 RPM cases is also significantly small (8%). The larger fractions belong
to conduct group G3 (non-RPM) (50%) and G4 (80%). Finally for efficiency defense analyses under
screen S5, the results show that defendants are quite reluctant to bring forward efficiency claims
(except for G3 (non-RPM) cases). Overall, S5 is present in only 11% of the cases.

5.2. Identifying the LSs adopted

Following the results of Table 3, we identify the LSs adopted in the decisions of each conduct
group in Table 4. The findings can be apprehended in an identical manner as those of Table 3. For
the vast majority of GI1 and G2 cases the LS adopted in the assessment is the object-based. The same
holds for G3 (RPM) cases with a slight slide towards TEB I. G3 (non-RPM) and G4 cases tend to
be approached much more with a more effects based LS. In G4 cases the predominant LS is the TEB
1l while in G3 (non-RPM) the FEB LS is adopted in 50% of the cases. A small but, nevertheless,
non-negligible number of cases (7,4%), is assessed under what we call Quick Look Il and Quick
Look Il LSs. Quick Look LSs are assessment procedures where the agency did not go through all
the screens of economic analysis that examine anticompetitive effects before examining efficiency
claims i.e. it made a quick examination of the anti-competitive considerations (assessing some but
not all of screens S1 — S4) and then ask defendants to present efficiency defences of the allegedly
illegal conduct.

Table 4: Number of decisions per conduct group in which different Legal Standards were
adopted

Conduct group Legal Standard
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Object-

Decisions

Quick Quick | Quick
SPS |based or| TEBT | TEBII| FEB |~ © | * " | " | Total
MPS

Gl Lol 23 | 2| o | o 0 1 0 27
% withi
/0 VI 3.7% | 85.2% | 7.4% | 0.0% | 00% | 0.0% | 3.7% | 0.0%
group
G2 0 6 0 0 0 0 0 1 7
% withi
/o within 0.0% |85.7% | 0.0% | 0.0% | 0.0% | 0.0% | 0.0% | 14.3%
group
G3 (RPM) o | 8 | 3 i 0 : 0 e
% withi
/o within 0.0% |61.5% | 23.1% | 7.7% | 0.0% | 0.0% | 7.7% | 0.0%
group
G3 (non-RPM)| 0 0 0 0 1 0 0 ! 2
% withi
/o within 0.0% | 0.0% | 0.0% | 0.0% |50.0% | 0.0% | 0.0% | 50.0%
group
Gl 0 0 I 3 1 0 0 0 5
% withi
/o within 0.0% | 0.0% |20.0% | 60.0% |20.0% | 0.0% | 0.0% | 0.0%
group
Total 1 | 37| 6 | 4 | 2 0 2 2 54
% of Total
oof Total 1y 9o, | 68.5% | 111% | 7.4% | 3.7% | 0.0% | 3.7% | 3.7%

5.3. Measuring the Cumulative Economic Analysis Indicator (CEAI), the Weighted
Average Cumulative Economic Analysis Indicator (WACEAI) and indicators of legal
certainty and of the Quality (Q) of enforcement per conduct group

An alternative way of measuring the role of economic analysis that focuses on the analysis
undertaken just by the agency is through CEAI an indicator of the total economic evidence
examined in assessing conducts in a given category by the agency, in order to prove that it is
anticompetitive. It is essential to note that for the construction of this index we do not take into

account efficiency defense analyses, i.e. economic analyses where the burden of proof lies with the

defendants. The value of CEAI depends on the number of screens assessed as shown below:
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Value of CEAI

Screens examined in }
corresponding to

assessment ‘
screens examined
S1 1
S1 and S2 2
S1 and S2 and S3 3

S1 and S2 and S3
and S4

Table 5 shows the number and share of decisions that correspond to each CEAI, presented
by conduct group. The information provided here is in complete alignment with the findings in Table
3. The most decisions in conduct groups G1, G2 and G3 (RPM) correspond to low CEAIs, while the
CEAIs in most G3 (non-RPM) and G4 conduct group cases are on average higher, as we would
expect given that the extent to which economic analysis has to be utilized, in order to show an
anticompetitve effect, according to economic theory, is greater.

In this table we also present an indicator that captures the frequency that efficiency gains
have been claimed by the defendants and subsequently examined by the agency. We call this
indicator Average Efficiencies Indicator (AEfI) and we calculate it as the fraction of decisions in a
conduct group in which efficiency arguments were used. The results show that the more economic
analysis we expect that it should be used in a case (conduct groups G4 and G3, non-RPM), in order
to demonstrate anticompetitive effects, the higher the probability that screen S5 would be examined
in the assessment.

Table S: Number and share of decisions that correspond to each CEAI

Average
CEAI
Conduct No of | Efficiencies
group Cases Indicator
1 2 3 4 (AEf])
No of decisions 1 24 2 0
Gl Sh F docisions T 27 0.04
are of decisions for o o o o
cach CEAI 3.7% 88.9% 7.4% 0.0%
N —
G o of decmons.(lnfo 0 6 | 0 7 0.14
exchange of prices)
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Shareezg‘zszns for 1 o0% | 857% | 143% | 0.0%
No of decisions (RPM) 0 9 3 1
Shareezg‘zszns for 1 00% | 69.2% | 23.1% | 7.7% 13 0.08
G3 isi -
No of de;{cll)si\l/i))ns (non 0 0 | ! 2 N
Shareezg‘zszns for ' 00% | 0.0% | 50.0% | 50.0% |
No of decisions 0 0 1 4
G Shareezg‘zszns for '\ 00% | 0.0% | 20.0% | 80.0% > 020

Table 6 below presents some of the most crucial estimates and indicators for the analysis

undertaken in this paper, calculated using the information in the tables above.

The Weighted Average Cumulative Economic Analysis Indicator (WACEAI), which is the
sum of the values of CEAI, as shown in Table 5, weighted by the share of decisions that
correspond to each CEAI in a given conduct group.

WACEAL = Z CEAL; X s;; , i=1234, j=1234
i

where sj; are the shares of the CEAISs in each particular conduct group j.

The values of WACEALI are interpreted as follows: the higher the WACEAI value the higher
the extent of economic analysis utilised by the agency to reach decisions.

The Concentration Index, which captures the concentration of CEAIs and is calculated as

HHI = Y;s? - where s; are the shares of the CEAIs in each particular conduct group, i <

Concentration index < 1. This indicator, measures the extent to which there is
consistency in the use of economic evidence creating legal certainty.

The Quality of enforcement (Q) indicator, which measures the divergence of the WACEAI
from a theoretically “optimal” CEAI In our analysis we assume that the “optimal” CEAI
would be equal to: “2” for conduct group G1, G2 (for CMA, information exchange involving
future pricing) and G3 (RPM) (since contextualizing the market (economic analysis S2) is
considered important even for b-object restrictions; “3” for G2 (information exchange not
involving future pricing) and “4” for conduct groups G3 (non-RPM) and G4. Q is calculated
as the difference between the maximum possible deviation and the (absolute value of the)
actual deviation of WACEALI from the theoretically optimal CEAI If we denote the quality
of enforcement for conduct group j, j = 1,2,3,4 as Q;, then:

Q;=3- ABS(WACEAIj — CEAI]) where CEAI, is the optimal CEAI for conduct group j.
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We, also, normalize these values, i.e. we rescale them so that they end up ranging between 0
(minimum quality) and 1 (maximum quality). The normalization, is achieved by expressing
Q, relative to the maximum deviation, which is equal to 3, since the maximum CEAI is 4
and the minimum actual CEAI is 1.

e Finally, the Weighted Average Enforcement Quality (WAEQ) index, which expresses the
overall quality of enforcement and is the only indicator calculated across all conduct groups.
The WAEQ (0 < WAEQ < 3) is estimated by weighting the value of the quality indicator Q
of each conduct group with respect to the share of the decisions of that group relative to the
total number of the decisions in the sample.

WAEQ = z Q;xs;, j=1234
j

where s; is the share of the decisions in each conduct group j relative to the total number of
the decisions in the sample.

Table 6 leads to a number of very useful observations. Firstly, the values of WACEALI for
conduct groups G1 (2.04), G2 (2.14) and G4 (3.80) are very close to their “optimal” CEAI, as
defined above. Group G3 (RPM) slightly diverges from its optimal CEAI (2), while the rest of the
G3 cases (non-RPM) diverge even more from their own optimal with WACEAI equal to 3.50.

Another important remark extracted from Table 6 concerns the concentration of CEAI. For
conduct groups G1 and G2 the concentration is high, indicating a very high degree of uniformity in
the approach for assessing these conducts, as we should expect given that these are essentially
conducts that restricted by-object. For G4 the concentration is also quite high (0,68) indicating
uniformity in the assessment approach with some deviations that can be jusrified by the differences
in the sub-groups of conducts in G4. For the other conduct group, G3, the concentration is quite low
though, as shown below (Table 8), there is no evidence that there was any significant shift over the
years in CMA’s approach in assessing such cases. Not much weight should be placed on the result
regarding G3 (non-RPM) given the very small number of data (just 2 cases). For G3 (RPM) we can
see that for the great majority of the cases (about 70%, Table 5), the CMA relies on just screens 1
and 2 to reach decisions, so the by-oject restriction LS is the dominant LS; though, in a quite high
fraction of cases (23%) it investigated also S3, in order to ascertain anticompetitive effects and in
7% of the cases it also investigated S4 in order to ascertain that these effects were likely to lead to
welfare harm.

Next, regarding the quality of enforcement indicator, Q, the findings indicate high quality
across all conduct groups. Especially, for conduct groups G1, G2 and G4 the quality is very high
and very close to the maximum level (0.99, 0.95 and 0.93 respectively), while conduct group G3
follows closely with overall quality well above 0.80.

As expected, from the results just described, the overall WAEQ of the CMA can be
considered as very high (0.91). Indeed, it is significantly higher than that of the DGCOMP that has
been examined using the same methodology (Katsoulacos and Makri, 2023) — see bellow.
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Table 6: The WACEALI and indicators of the quality of enforcement and of legal certainty by

conduct group

S Concentration Qelrllafl'l)ige(rge)notf rel\a]tai{/ueetgfn%x
Cometnst gy (hens)| WACIEl VAR index: Max. 1 | (Optimal CEAI): dev. of 3:
share
Max. 3 Max. 1
Gl 0.50 2.04 2 0.80 2.96 (2) 0.99
G2 0.13 2.14 2 0.76 2.86 (2) 0.95
G3 (RPM) 0.24 2.38 2 0.54 2.62 (2) 0.87
G3 (non-
RPM) 0.04 3.50 3.4 0.50 2.50 (4) 0.83
G4 0.09 3.80 4 0.68 2.80 (4) 0.93
WAEQ (Weighted Average Enforcement Quality (WAEQ) of 274
agency): Max. 3 ’
WAEQ relative to maximum: Max. 1 0.91

5.4. Index of Total Economic Evidence (TEE)

In order to capture the total economic evidence considered on average during the assessment
of decisions in a given conduct group, irrespective of the burden of proof, i.e., taking also into
account the extent to which efficiency arguments were presented, we construct the Total Economic
Evidence (TEE) indicator.

For the calculation of the TEE index we treat each of the 5 evidentiary screens identically
and assign a value of 1 to the “amount of evidence produced by the screen” if the screen is assessed
and a value of 0 otherwise. Obviously the total evidence has a maximum of 5 if all screens are
assessed. Subsequently, to each of the 8 LSs we assign a value of the total economic evidence
considered by the LS, ranging from 1 to 5 for SPS to FEB, a value of 2 for QL I, of 3 for QL II and
of 4 for QL III.

Therefore, the TEE index for each conduct group will be the weighted average of the LSs
adopted in the assessment of the decisions of that particular conduct group.We calculate the index
as:

TEE; = Zishareji xLS;, i=1..8 j=1234
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"i"

where sharej; is the fraction of the number of decisions that correspond to each LS "i" relative to
the total number of decisions in each conduct group "j“ and LS; is the legal standard (i.e. SPS, MPS,

TEB I, TEB II, FEB, Quick Look I, Quick Look II, Quick Look III).

Table 7: Index of Total Economic Evidence (TEE) considered during assessment,
irrespective of burden of proof

TEE irrespective of] e et
y burden of proof,
Conduct group | burden of proof: .
relative to
Max. 5 ;
maximum: Max. 1
Gl 2.07 0.42
G2 2.29 0.46
G3 (RPM) 2.46 0.49
G3 (non-RPM) 4.50 0.90
G4 4.00 0.80

The results in Table 7 are exactly as expected. For conduct groups G1, G2 and G3 (RPM), the cases
involve low TEE, as they should, given that in these cases anticompetitive effects leading to
consumer welfare loss can be presumed following, in the vast nuber of cases, assessment of just
screens S1 and S2; while groups G3 (non-RPM) and G4 have a significantly larger value of TEE as
more screens need to be assessed for each specific case in order to show an anticompetitve effect,
as suggested by economic theory.

5.5. The evolution of the CEAI scores over time

As mentioned above in the last few decades the views emerging from the theoretical
economic literature regarding the extent of economic analysis in assessing different conducts has
been changing. This section presents intertemporal descriptive statistics of the CEAI indicator in the
investigation of the aforementioned conduct groups for 4 consecutive periods of 5 years each, from
2000 to 2020. Table 8 shows how the WACEALI for each conduct group changes across the 4 time
periods.

Table 8: Evolution of WACEAI by conduct group
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Conduct Group 2000 - 2004 | 2005 -2009 | 2010 -2014 | 2015 - 2020
G1: WACEAI 1.75 2.00 2.00 2.14
No of decisions: 27 4 6 3 14
G2: WACEAI n/a n/a 2.00 2.25
No of decisions: 7 0 0 3 4
G3 (RPM): WACEAI 2.40 n/a 2.00 2.50
No of decisions: 13 5 0 2 6
G3 (non-RPM): WACEAI n/a n/a 4.00 3.00
No of decisions: 2 0 0 1 1
G4: WACEAI 4.00 4.00 3.50 n/a
No of decisions: 5 2 1 2 0

Table 8 shows that the WACEAI of all conduct groups show substantial uniformity across
the years. This indicates that OFT and then CMA had achieved a very high quality of antitrust
enforcement already in 2000 and this has been to very large maintained in the following 2 decades.

6. Comparative Analysis: CMA (UK) - DGCOMP (EU)

In this section we present a comparative analysis, on the role of economics and the quality of
antitrust enforcement, between one of the most prominent CAs, EUs DGCOMP and one of the oldest
and most sophisticated CAs in Europe, UK’s CMA. To achieve this objective we will utilize the
dataset created for the purposes of this paper and the dataset and results currently available in
Katsoulacos and Makri (2020; 2023). In other words we will compare and contrast the indicators
capturing the extent and type of economics used in reaching infringement decisions as well as the
quality of enforcement that we measured for the purposes of this paper with EUs counterparts
measured in Katsoulacos and Makri (2020; 2023). For convenience, we present the main results
concerning DGCOMP in the Annex.

The two datasets differ in terms of data volume and the period under investigation. The
number of cases examined by DGCOMP is significantly larger as could be expected considering
the difference in the size of the two jurisdictions. The differences in the time periods reviewed can
be attributed to the insufficient number of older decisions publicly available by the CMA, especially
from the OFT period. Nevertheless, very useful conclusions can be drawn when comparing the
results generated by the analysis of the datasets. We should note here that since the CMA dataset
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includes only information exchange cases that involve information on prices, the comparison for
conduct group G2 cases will be limited only to those cases.

Starting with the examination of the extent and type of economic analysis applied in the
decisions per conduct group and comparing Tables 3 (CMA) and 3.A (DGCOMP, Annex) we
observe a number of similarities between the two sets of data. Specifically, analysis components S1
and S2 are present in almost all decisions, indicating that apart from the determination of the nature
and characteristics of the conducts both agencies consider market contextualization an important
part of their assessment irrespective of the type of conduct assessed.

Moving on to the rest of the economic analysis components (S3, S4 and S5) we identify a
number of differences between CMA and DGCOMP, although the main tendency for each conduct
group is quite similar. More specifically, for conduct group G1 it is clear that the economic analysis
used is mainly limited to economic components S1 and S2. Regarding the other economic
components we notice slightly different findings. These differences are more noteworthy when we
examine the so called efficiency defense analysis component (S5), 4% in CMA, 15% in DGCOMP.
The above indicate that either the percentage of cases where the defendants invoke Article 101(3)/
Section 9 is much larger in EU than in UK or that it is much more frequent for DGCOMP (than for
CMA) to undertake a comprehensive economic analysis in order to address the efficiency arguments
put forward by the defendants.

Continuing the analysis for the other conduct groups, we observe that the two CAs converge
regarding their approach for cases G2 and G3 (RPM) except in the use of economic analysis
component S5, where DGCOMP shows higher figures.

The assessment procedures for abuse of dominance cases (G4) show more uniformity
between the two CAs. On the other hand, the G3 (non-RPM) cases seem to be treated very differently.
We observe a tendency on behalf of DGCOMP to limit the extent of economic analysis that it applies
to the assessment of these cases to components SI and S2 even if the cases under consideration
clearly require, according to economic theory, the utilization of more screens during the
assessment!’.

Continuing with the comparison of the two CAs we examine one of the main objectives of
this paper which is the identification of the LSs adopted in the assessment of the infringement
decisions. Considering the data presented in Table 4 (CMA) and Table 4.A (DGCOMP, Annex) we
notice that although the overall picture seems rather similar between the two CAs (i.e. when we
compare the number of decisions where a certain LS is used as a percentage of the total decisions)
with both CAs showing a significant use of object based LS followed by TEB I, the results alter
when we examine each conduct group separately. For DGCOMP the predominant LS for all conduct
groups in review, except G4, is the object based LS and even for G4 the predominant LS is TEB 1.
On the other hand, CMA4 shows a tendency towards a more effects based approach when groups G3

19 See discussion in Katsoulacos and Makri (2000) for discussion regarding potential explanations.
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(non-RPM) and G4 are considered. However notice that, with regard to G4 (abuse of dominance),
while CMA’s enforcement quality score is higher overall, if we concentrate on just decisions with a
FEB LS, the DGCOMP scores higher than CMA especially if we concentrate on the latter’s
decisions of high-tech digital markets (Bagari et. al., 2023). This is consistent with our finding above
that efficiency defense arguments play a more significant role in DGCOMP than in CMA decisions.

Next in our comparison is the indicator that holds a fundamental role in our analysis, i.e. the
Cumulative Economic Analysis Indicator (CEAI). Tables 5 (CMA) and 5.A (DGCOMP, Annex)
show the number and share of decisions that correspond to each CEAI presented by conduct group.
Bellow we present the data in the tables in chart forms in order to visually indicate the differences
between the two CAs. The charts clearly show a shift to the right for the CMA curves when conduct
groups G3 (non-RPM) and G4 are concerned while the curves for all other conduct groups peak at
CEAI=2. The findings are very consistent with the optimal values suggested above.

On the other hand, the corresponding DGCOMP curves peak at CEAI=2 for conduct groups
Gl, G2, G3 (non-RPM), the G3 (RPM) curve shows an abnormal variance (although this may be
due to the small sample) and G4 curve peaks at CEAI=3. The above show a considerable deviation
from the optimal values for DGCOMP (except G2), with the greatest deviation being that of conduct
group G3 (non-RPM).

Chart 1: Shares of decisions that correspond to each CEAI - CMA

Shares of decisions that correspond to each

110,0%
<
G 90,0%
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o
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&

-10,0% 0 1 2 3 4 5
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Chart 2: Shares of decisions that correspond to each CEAI - DGCOMP.
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The overall picture of the extent of economic analysis utilized in each conduct group shown
on the above charts can be, also, considered as a picture of the WACEALI of each conduct group.

We proceed with the comparison of the indicator that measures the quality of
enforcement. The table below presents the differences in the quality of enforcement indicator
(Q) per conduct group for each of the two CAs under review. We observe that for groups G2
and G3 (RPM) DGCOMP shows slightly higher figures, however the advantage is negligible
and it could be argued that the two CAs display similar levels of quality, as is the case, also,
in group G1. On the other hand CMA is undoubtedly superior in terms of quality for conduct
groups G3 (non-RPM) and G4 (42% and 15.4% difference respectively). The above lead us
to the conclusion that DGCOMP has a quality disadvantage in cases where more economic
analysis needs to be utilized.

Finally, comparing the overall quality of enforcement (WAEQ) we notice that the
difference between the two CAs is quite substantial (5.5%), clearly a product of the
significant differences in quality for groups G3 (non-RPM) and G4, as mentioned.

Table 10: Comparing the indicators of the quality of enforcement by conduct group

Quality (Q)
Conduct group [% difference CMA to
DGCOMP]
Gl 0.7%
G2 -4.9%
G3 (RPM) -8.0%
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G3 (non-RPM) 42.0%
G4 15.4%

WAEQ (relative to maximum) 5 50,
[% difference CMA to DGCOMP] 0

A key factor in order to provide a comprehensive comparative analysis between the two CAs
is the examination of the TEE indicator i.e. the indicator that depicts the total economic evidence
considered during the assessment of the cases irrespective of the burden of proof. The two agencies
display very similar figures as regards conduct groups G1, G2 and G3 (RPM), (around 0.45),
supporting the view that these conduct groups do not require the utilization of all evidentiary screens.
On the contrary, the figures for conduct groups G3 (non-RPM) and G4 are very divergent. CMA
displays rather high values of TEE (0.90 for G3 (non-RPM) and 0.80 for G4) which reflects a more
extensive utilization of economic analysis when compared to the significantly lower values of
DGCOMP (0.57 and 0.73).

Finally, with regard to the evolution of the CEAI scores over time. Tables 8§ (CMA) and 8.A
(for DGCOMP, in Annex) depict this evolution by showing how the WACEALI for each conduct
group changes across specific time periods. However, the breakdown of the decisions across
different time periods leaves us with a small number of observations for each time period (especially
for CMA) and the periods under review differ significantly between the two CAs. Nonetheless, the
data do not show a significant shift over the years, especially for CMA since the sample covers a
quite recent time period. For DFCOMP a significant increase in the value of CEAI for group G4 is
noticeable, indicating a significant move towards more effects-based procedures over the years,
though in the latest period (2017 —2021) this move does not seem to be sustained.

7. Conclusions

It is widely accepted for a long time that an economics-based approach should play an
important role in the enforcement of competition law when assessing abuse of dominance and
vertical restraint conducts. In this article we have investigated whether CMA’s enforcement record
is consistent with this approach.

To do this we created a dataset of all the antitrust infringement decisions reached by CMA

in the period 2000 — 2020, identifying the economic analysis components or screens assessed (as
these were presented above) present in each of these decisions. We also traced the outcome, for all
the decisions that were appealed, of the judicial review process — up to the final decision of the
Appeal Courts.

In our analysis we propose and empirically compute a number of indicators, which could
constitute important tools for the empirical measurement of the role of economic analysis and type
of LSs in competition law enforcement. In our main results we have shown that, on average, in the
period under investigation, economic analysis has played a significant role in CMA’s investigations,
also compared to other jurisdictions. Excluding, of course, cases that had as their object the
prevention, restriction or distortion of competition.
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Our findings suggest that the overall quality of enforcement by CMA, measured by the
divergence of the actual from the socially optimal extent of economic analysis is very high (with the
overall quality amounting to 0.91). These figures are higher or significantly higher than those of the
DGCOMP that has been examined using the same methodology (Katsoulacos and Makri, 2020;
2023).
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Table 1.A: The Dataset: Number of decisions, appeals and annulments (by conduct group)

— DGCOMP: 1992 — 2021

Gl G2 G3 G4 Total
Total number of decisions (shares)
108 7 35 38 188
(0,574) (0,037) (0,186) (0,202)
Number of appealed decisions (shares)
87 2 22 23 134
(0,81) (0,29) (0,63) (0,61) (0,71)
Number of annulled decisions (shares)
40 0 11 8 59
(0,46) (0,00) (0,50) (0,35) (0,44)
Table 2.A: Highest level of economic analysis present in each decision
The highest level of economic analysis
present in the decision
S1 S2 S3 S4 S5 Total
Number of 10 102 | 26 8 2 | 188
decisions
Shares 5,3% 543% | 13,8% | 4,3% 22,3%
Table 3.A: Economic analysis applied per conduct group
Type of Analysis
Applied |  S1=1 S2=1* S3=1 S4=1 S5=1
Conduct group
Gl 108 100 11 4 16
% within group 100,0% | 92,6% 10,2% 3,7% 14,8%
G2 (price info) 5 5 0 0 2
% within group 100,0% | 100,0% 0,0% 0,0% 40,0%
G2 (other info) 2 2 1 0 2
% within group 100,0% | 100,0% | 50,0% 0,0% 100,0%
G3 (RPM) 6 4 2 1 0
% within group 100,0% | 66,7% 33,3% 16,7% 0,0%
G3 (NON-RPM) 29 28 11 3 11
% within group 100,0% | 96,6% 37,9% 10,3% 37,9%
G4 38 38 36 16 11
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% within group 100,0% | 100,0% 94,7% 42,1% 28,9%
Total 188 177 61 24 42
100,0% 94,1% 32,4% 12,8% 22,3%

Table 4.A: Number of decisions per conduct group in which different Legal Standards were

adopted
Legal Standard
Conduct group Object
(B SPS 'Bgied TEBI | TEBII | FEB I?;lc;likI L%‘(‘)‘Lflﬁ L%(‘E‘H Total
MPS
G1 7 82 3 0 4 1 7 4 108
% within group 6,5% | 75,9% | 2,8% 0,0% 3,7% 0,9% 6,5% 3, 7% | 57,4%
G2 (price info) 0 3 0 0 0 0 2 0 5
% within group 0,0% | 60,0% | 0,0% 0,0% 0,0% 0,0% | 40,0% | 0,0% 2,7%
G2 (other info) 0 0 0 0 0 0 1 1 2
% within group 0,0% 0,0% 0,0% 0,0% 0,0% 0,0% [ 50,0% | 50,0% | 1,1%
G3 (RPM) 2 2 1 1 0 0 0 0 6
% within group 33,3% | 33,3% | 16,7% | 16,7% | 0,0% 0,0% 0,0% 0,0% 3,2%
G3 (NON-RPM) 1 13 4 0 3 0 4 4 29
% within group 3,4% | 44,8% | 13,8% | 0,0% 10,3% | 0,0% 13,8% | 13,8% | 15,4%
G4 0 2 18 7 9 0 0 2 38
% within group 0,0% 5,3% | 47,4% | 18,4% | 23,7% | 0,0% 0,0% 5,3% | 20,2%
Total 10 102 26 8 16 1 14 11 188
;’fe :121: ‘I’l?l 53% | 543% | 13,8% | 4,3% | 85% | 05% | 74% | 59% [100,0%
Table 5.A Number and share of decisions that correspond to each CEAI

Conduct CEAL No of E%Z?Zi%?es

group 1 2 3 4 Cases Indicator (AEfT)

G1 No of decisions 8 89 7 4 108 0,15
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gl]l;:el of decisions for each 74% | 82.4% | 6.5% | 3.7%

No of decisions (price info) 0 5 0 0

glﬁi of decisions for each 0.0% [100.0% 0.0% | 0.0% 5 0,40
o2 No of decisions (other info) 0 1 1 0

glﬁi of decisions for each 0.0% |50.0% [50.0%| 0.0% 2 1,00

No of decisions (RPM) 2 2 1 1

glﬁi of decisions for each 33.3% | 33.3% | 16.79%| 16.7% 6 0,00
3 No of decisions (NON-RPM) 1 17 8 3

glﬁi of decisions for each 3.4% | 58.69% |27.6% 10.3% 29 0,38

No of decisions 0 2 20 16
G glﬁi of decisions for each 0.0% | 5.3% |52.6%| 42.1% 38 0,29

Table 6.A: The WACEAI and indicators of the quality of enforcement and of legal certainty

by conduct group

CEAI . Quality (Q) of Value of Q
with Concentration enforcement .
Conduct group (share) WACEAI . ) ) ) relative to
highest index: Max. 1 (Optimal d 3
share CEAI) max. €ev. 0
G1 0,57 2,06 2 0,69 2,94 (2) 0,98
G2 (price info) 0,03 2,00 2 1,00 3,00 (2) 1,00
G2 (other info) 0,01 2,50 2,3 0,50 2,50 (3) 0,83
G3 (RPM) 0,03 2,17 1,2 0,28 2,83 (2) 0,94
G3 (NON-RPM) 0,15 2,45 2 0,43 1,45 (4) 0,48
G4 0,20 3,37 3 0,46 2,37 (4) 0,79
WAEQ (Weighted Average Enforcement Quality (WAEQ) of agency) 2,59
WAEQ relative to maximum 0,86

Table 7.A: Index of Total Economic Evidence (TEE) considered during assessment,

irrespective of burden of proof
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. . TEE irrespective of
Conduct group b TEE 1rrespect'1ve ot burden of proof, relative
urden of proof: Max. 5 to maximum: Max. 1

G1 2,21 0,44

G2 (price info) 2,40 0,48

G2 (other info) 3,50 0,70

G3 (RPM) 2,17 0,43

G3 (NON-RPM) 2,83 0,57

G4 3,66 0,73

Table 8.A: Evolution of WACEALI by conduct group
Conduct Group 1992 - 1996 (1997 - 2001 {2002 - 2006 {2007 - 20112012 - 2016|2017 - 2021

G1: WACEAI 2,20 2,00 1,93 2,27 1,86 2,14
No of decisions: 108 15 16 30 26 14 7
G2 (price info): WACEALI 2,00 n/a n/a 2,00 2,00 2,00
No of decisions: 5 2 0 0 1 1 1
G2 (other info): WACEAI 3,00 2,00 n/a n/a n/a n/a
No of decisions: 2 1 1 0 0 0 0
G3 (RPM): WACEAI 4,00 2,00 2,00 n/a 1,00 n/a
No of decisions: 6 1 2 2 0 1 0
\C?A(ggﬂ'RPM)Z 2,31 2,75 2,00 3,00 n/a 3,00
No of decisions: 29 13 8 5 1 0 2
G4: WACEAI 2,75 3,23 3,29 4,00 4,00 3,43
No of decisions: 38 4 13 7 3 4 7
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