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"It is why | fear governments and large corporations - it is hard to distinguish between

them."

- Nassim Nicholas Taleb

A. Introduction

The growing economic power enjoyed by large multinational corporations and the
corresponding inequalities is one of the defining issues of our time. With growing
monopolisation and further market concentration, it is not surprising that problematic
anti-competitive behaviour is equally on the rise. One example of anti-competitive
behaviour is abusive discrimination. Abusive discrimination, be it price discrimination, be
it discrimination based on nationality and other features, contributes to inequality. It is a
market practice that causes and reinforces inequality. Yet, on an EU level, Article 102 TFEU
enforcement of abusive discrimination does not follow a consistent framework that
coincides with the historical context or the purpose of abuse of dominance law as well as

the changing market conditions.

This article wants to assess abusive discrimination in EU law from a new perspective and
propose abusive discrimination as an example of the inequality discussions impact on
actual abusive practices and enforcement priorities.! | argue that wealth distribution and
inequality need to be taken seriously as a competition law concern and applied in practice

through among other things and proper enforcement of abusive discrimination law.

Hence, after giving an overview on the used terminology (B.), this article explains the

current approach of abusive discrimination law and its gaps (C.), and the historical and

"1 have assed the specific conduct of algortihmic discrimination as one of the practical most relevant
examples of abusive discrimination in a separate paper (Lena Hornkohl, ‘Article 102 TFEU as a Tool To Enforce
Algorithmic Discrimination Of End Consumers’, forthcoming) that relies on arguments from the present
paper. Here, | only touch upon the overarching issue of abusive discrimination law more generally.
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systematic background of abusive discrimination as well as abusive discrimination in the
context of the changing goals of competition policy (D.). Building on that, this article

proposes new categories for enforcement (E.).
B. Terminology

For the following discussion, the article relies on a particular legal and economic
terminology worth defining here at the outset. Concerning price or condition
discrimination, economists typically distinguish between three different degrees.? First-
degree or perfect price discrimination means that a firm can sell different output units
for different prices according to customers' individual willingness to pay.® Second-degree
price discrimination entails that a firm sets a menu of prices for different versions of the
product.* An example is business vs economy air travel tickets or quantity discounts.
Third-degree price discrimination means that a firm sets different prices for different
customer groups with specific observable characteristics.” Examples include student or

pension discounts.

Article 102 TFEU deals with the exclusionary and exploitative conduct of dominant
companies, out of which discrimination is one. Exclusionary conduct focuses on conduct
directly harming competitors of the dominant undertaking, only indirectly harming
consumers.® An exploitative abuse directly harms customers (or suppliers) or
consumers.” Further differentiation of discrimination concerns the level of injury.
Primary-line injuries cause harm on the dominant firm's level, while secondary-line
injuries cause harm on the downstream market(s).® From this, it seems that exclusion
equals primary and exploitation secondary line injury. This statement is only partly true.
Primary-line injury cases are always exclusionary. Exploitative discriminations always

involve secondary-line injuries. However, secondary-line injury cases can be both

2 Originally Arthur C Pigou, ‘The economics of welfare’ (Palgrave Macmillan 1920).

3 OECD, ‘Price Discrimination - Background note by the Secretariat DAF/COMP(2016)15, 7.

4 ibid.

> ibid.

6 See hereto European Commission, Guidance on the Commission's enforcement priorities in applying Article
82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ C 45/7 (Commission
Guidance on Article 102).

7 See generally Pinar Akman, ‘The Role of Exploitation in Abuse under Article 82 EC' [2009] CYELS 165.

8 See, inter alia, Anne Layne-Farrar and Paul Stuart, ‘Abusive Discrimination’ in Francisco E Gonzalez Diaz and
Robbert Snelders (eds), Abuse of dominance under Article 102 TFEU (Claeys & Casteels 2013), para 9.2.
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exploitative and exclusionary. In the case of vertical integration of the dominant
company, exclusionary discrimination involves secondary-line injuries. Beyond that, it is

debatable if secondary-line injury cases can involve both customers and final consumers.

Two distinct categories of discriminations remain to define that fall outside the classic
just-mentioned exclusionary/exploitative and primary-line/secondary-line dichotomies.
As used in this article, geographic discrimination includes discrimination on the grounds
of nationality as well as discrimination aimed at partitioning the internal market and
measures facilitating and reinforcing such conduct.’ Socio-political discrimination covers
all discrimination based on grounds such as sex, race, colour, ethnic or social origin,
genetic features, language, religion or belief, political or any other opinion, membership
of a national minority, property, birth, disability, age or sexual orientation,’® which have

not been discussed in the context of Article 102 TFEU yet.
C. The current approach to abusive discrimination and its gaps

In the current abuse of dominance enforcement, abusive discrimination does not play a
significant role. Besides, the existing case law is incredibly fragmented and undogmatic.
First, in this section, | will provide an overview of the current abusive discrimination law

and, second, ascertain the gaps and inconsistencies of the current approach.
I.  Abusive discrimination in current case-law

While there has been enforcement of abusive discrimination, it has not been an
enforcement priority, at least on the level of the European Commission. As a
consequence, there is currently no consistent framework for defining what counts as
abusive discrimination. A focus lies on exclusionary and not exploitative discrimination.

Furthermore, Article 102c TFEU is often falsely used as a legal basis.

However, the essential prerequisites needed for an abusive discrimination case are
widely accepted: a dominant company must apply dissimilar conditions to equivalent

transactions or equivalent conditions to different transactions.”” The dominant

% Similar Damien Geradin and Nicholas Petit, ‘Price Discrimination under EC Competition Law: The Need for
a case-by-case Approach’ GCLC Working Paper 07/2005, 37.

10 See Article 21 Charter of Fundamental Rights of the European Union.

" Layne-Farrar and Stuart (n 8), para 9.6.



undertaking can objectively justify discrimination,’ although justification is rarely
accepted.” When deciding whether a transaction is equivalent or different, the Court of
Justice (CJEU or Court) and the Commission have relied on several factors from same or
similar products' or services,'> the dominant companies' costs,'® the commercial context

of the transactions,'’ their timing,'® location or other features of customers.'

The further conditions of abusive discrimination are less straightforward in case law. Only
in very few older cases, the Commission relied directly on Article 102 TFEU to find an
abuse. One example is the 71998 Football World Cup case?’, where the organisers required
spectators to have an address in France in order to be able to purchase tickets for the

world cup.

Primarily, the Commission takes recourse to Article 102c TFEU. According to Article 102c
TFEU, a discriminatory abuse of a dominant position consists of "applying dissimilar
conditions to equivalent transactions with other trading parties, thereby placing them at
a competitive disadvantage". As discussed in more detail below, the wording of this
specific subparagraph of Article 102 TFEU covers only discrimination involving
exploitative secondary line injuries of the dominant undertakings' customers. However,
the Court and the Commission have traditionally used Article 102c TFEU to address all

kind of abusive discrimination beyond its wording.

One of the first abusive discrimination cases on the EU level was the famous United
Brands®' case. That case involved two forms of geographic discrimination: (1) United
Brand charged different prices to distributors or ripeners in different Member States, and

(2) prevented the reselling using parallel trade through contractual clauses. Article 102¢

12 Case C-163/99 Portugual v Commission ECLI:EU:C:2001:189, para 67; C-525/16 MEO - Servicos de
Comunicagbes e Multimédia SA v Autoridade da Concorréncia ECLI:EU:C:2018:270, para 29.

13 Marco Botta and Klaus Wiedemann, ‘To discriminate or not to discriminate? Personalised pricing in online
markets as exploitative abuse of dominance’ [2020] Eur | Law Econ 381, 404.

14 Case 27/76 United Brands v Commission ECLI:EU:C:1978:22, para 204.

15 Case T-301/04 Clearstream v Commission ECLI:EU:T:2009:317, para 178.

16 Case Portugual v Commission (n 12), para 52.

7 Case T-229/94 Deutsche Bahn v Commission ECLI:EU:T:1997:155, para 91.

'8 ABG/0Oil companies (Case 1V/28.841) Commission Decision [1997] OJ L 117/1.

19 Case C-52/07 Kanal 5 Ltd and TV 4 AB v Foreningen Svenska Tonsdttares Internationella Musikbyrd (STIM)
ECLI:EU:C:2008:703, para 47.

20 1998 Football World Cup (Case 1IV/36.888) Commission Decision [2000] OJ L 5/55.

21 United Brands v Commission (n 14); see also Chiquita (Case IV/26699) Commission Decision [1976] OJ L 95/1.

4



TFEU served as the legal basis. Nevertheless, neither the Commission nor the Court paid
any attention to the provision's competitive disadvantage criterion. In fact, exclusionary
or exploitative discrimination was not an issue at all in these cases. The assessment
focused on discrimination based on nationality and the conduct's market partitioning
effects.?? Other cases on similar geographic discrimination followed throughout the years
where the Commission and Courts used Article 102c TFEU as a legal basis while

disregarding the provision's conditions.?®

Moreover, the Commission and CJEU based exclusionary discrimination cases on Article
102c TFEU. Advocate General Wahl in MEO even went as far as to suggest that Article 102c
TFEU should only cover exclusionary cases.* In some of the exclusionary rebates, bonus
schemes, price cuts and tying and bundling cases, the Commission and Courts also
handled the conduct under Article 102c TFEU as exclusionary primary-line discrimination.
Hoffmann-La Roche is a good example.® The Court openly disregarded the conditions of
Article 102¢ TFEU and found an additional discrimination simply because the dominant

company only granted fidelity rebates to certain purchasers.

Moreover, exclusionary secondary-line discrimination, for example, through margin
squeeze or general self-preferencing, can occur when the dominant company is also
active on the downstream market, in the case of vertical integration.?® A good example is
the Clearstream case, where Clearstream was found to discriminate against Euroclear by
delaying Euroclears' access to Clearstream's clearing and settlement service, while their

subsidiary CBL, a competitor of Euroclear, was granted much faster access.?’

22 Layne-Farrar and Stuart (n 8), para 9.87.

23 Case 7/82 GVL v Commission ECLI: ECLLEU:C:1983:52; 226/84 British Leyland v Commission
ECLI:EU:C:1986:421; C-179/90 Merci convenzionali porto di Genova v Siderurgica Gabrielli ECLI:EU:C:1991:464;
C-18/93 Corsica Ferries v Corpo dei Piloti del Porto di Genova ECLI:EU:C:1994:195; C-333/94 P Tetra Pak Il
ECLI:EU:C:1996:436; Deutsche Bahn v Commission (n 17); T-228/97 Irish Sugar v Commission ECLI:EU:T:1999:246;
C-82/01 P Aéroports de Paris v Commission ECLI:EU:C:2002:617; see also GVL (Case 1V/29.839) Commission
Decision [1981] OJ L 370/49; Brussels National Airport (Case 95/364/EC) Commission Decision [1995] OJ L 216/8;
Portuguese Airports (Case 1V/35.703) Commission Decision [1999] O) L 69/31; Finish Airports (Case IV/35.767
Commission Decision [1999] OJ L 69/24; Spanish Airports (Case 2000/521/EC) Commission Decision [2000] OJ
L 208/36.

24 AG Wahl C-525/18 MEO - Servicos de Comunica¢bes e Multimédia SA v Autoridade da Concorréncia ECLI:
ECLI:EU:C:2017:1020, para 79.

2> Case 85/76 Hoffmann-La Roche v Commission ECLI:EU:C:1979:36.

26 Layne-Farrar and Stuart (n 8), para 9.52.

27 Clearstream v Commission (n 15).



In many of the exclusionary primary-*® and secondary® line cases throughout the years,
the Court and the Commission did not address the "competitive disadvantage-" or
"trading party"-criterion. However, they relied on abstract arguments going around the
question to establish a violation of Article 102c TFEU.* It is also notable that in many of
these cases, the CJEU and the Commission used not only Article 102c TFEU but also other
subparagraphs, such as Article 102a or b TFEU at the same time.>' Even in most of the
actually enforced exploitative secondary-line injury cases, exclusionary or primary-line

conduct was addressed simultaneously, for example, in British Airways* or Clearstream.

Accordingly, many of these decisions do not discuss the conditions of Article 102c TFEU.
Until the famous MEO judgment, the "competitive disadvantage" criterion was not
assessed in detail or with an effects-based approach, but it was often presumed.®* In
British Airways, for example, the CJEU did not require proof of an "actual quantifiable

deterioration in the competitive position of the business partners taken individually.">

In MEO, the Court revised its jurisprudence and adopted an effects-based approach
following the Intel-judgment®® to exploitative conduct.*’ According to the CJEU, "it is
necessary to examine all the relevant circumstances in order to determine whether price
discrimination produces or is capable of producing a competitive disadvantage" by
"distorting competition" between downstream trading parties.® The relevant

circumstances are, among others, "the undertaking's dominant position, the negotiating

28 Joined Cases 40 - 48, 50, 54 - 56, 111, 113 and 114 - 73 Codperatieve Vereniging "Suiker Unie" UA and others v
Commission ECLI: ECLI:EU:C:1975:174; T-24/93, T-25/93, T-26/93 and T-28/93 Companie Maritime Belge
ECLI:EU:T:1996:139; T-219/99 British Airways v Commission ECLI:EU:T:2003:343; C-95/04 P British Airways v
Commission ECLI:EU:C:2007:166; C-209/10 Post Danmark | ECLI:EU:C:2012:172; see also Van den Bergh Foods
Limited (Case 98/531) Commission Decision [1998] OJ L 246/1, where the wording of Article 102c TFEU is used
but the provision itself is not mentioned.

23 Deutsche Post (Case COMP/36.915) Commission Decision [2001] OJ L 331/40; BdKEP (Case 38745)
Commission Decision of 20 October 2004.

30 Geradin and Petit (n 9), 13; Damien Gerard, ‘Price Discrimination Under Article 82 (2) (C) Ec: Clearing Up the
Ambiguities’ Global Competition Law Cente Research Paper on the Modernisation of Article 82 EC 2005, 23.
31 Irish Sugar v Commission (n 23); British Airways v Commission (n 28); British Airways v Commission (n 28).

32 British Airways v Commission (n 28); British Airways v Commission (n 28).

33 Clearstream v Commission (n 15).

34 Botta and Wiedemann (n 13), 391.

35 British Airways v Commission (n 28), para 145.

36 C-413/14 P Intel v Commission ECLI:EU:C:2017:632.

37 See in detail on the MEO judgment and the effects-based approach Cyril Ritter, ‘Price discrimination as an
abuse of a dominant position under Article 102 TFEU: MEO’ [2019] CMLR 259.

38 MEO - Servigos de Comunicac¢bes e Multimédia SA v Autoridade da Concorréncia (n 12), para 28, 37.
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power as regards the tariffs, the conditions and arrangements for charging those tariffs,
their duration and their amount, and the possible existence of a strategy aiming to
exclude from the downstream market one of its trade partners which is at least as

efficient as its competitors."*

However, the judgment also clarified that the threshold to prove a competitive
disadvantage is lower than in an exclusionary case. "Capable" of distorting competition is
lower than the Commissions standard for exclusionary conduct as laid down in the
Commission Guidance on Article 102, which uses the word "likely".”® Moreover, a
"distortion" of competition, as mentioned in MEO, also constitutes a lower threshold than
a "restriction" of competition.*' Ritter, as well as Botta and Weidemann, have therefore
concluded that MEO did not change much concerning the "competitive disadvantage"
criterion.* No new development or enforcement has taken place since MEO to clarify the

judgment. MEO remains the standard for exploitative secondary-line injury cases.

II. Gaps and inconsistencies of the current approach: over- and under-

enforcement of Article 102c TFEU

A coherence in abusive discrimination law is the definition of what constitutes
discrimination and the theoretical possibility to justify discrimination based on objective
grounds. Furthermore, MEO has shed some light on the concept of "competitive

advantage".

Beyond that, the preceding section has demonstrated that the current approach of the
Commission and the CJEU lacks a clear and consistent legal framework for abusive
discrimination. Article 102c TFEU has been used for cases beyond its wording and
purpose. The wording of Article 102c TFEU indicates that this subparagraph should only
cover exploitative secondary-line injury cases.* The fact that "trading parties" should be

placed at a "competitive disadvantage" shows that Article 102c TFEU is not aimed at

39 ibid, para 31.

40 Commission Guidance on Article 102 para 19; see hereto Ritter (n 37), 269; Botta and Wiedemann (n 13),
392.

41 Ritter (n 37), 271; Botta and Wiedemann (n 13), 392.

42 Ritter (n 37), 273; Botta and Wiedemann (n 13), 392.

43 Geradin and Petit (n 9), 18; Layne-Farrar and Stuart (n 8), para 9.3.
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protecting the dominant undertakings' rivals.** Primary-line injury cases and also
exclusionary secondary-line injury cases involving a vertically integrated dominant
undertaking are therefore out of the scope of Article 102c TFEU. Otherwise, the Treaty
could have used the term "undertaking" just like in other provisions.” The wording
further illustrates that Article 102c TFEU seeks to protect only the customers of the
dominant undertaking. This excludes final consumers, who cannot compete with one

another and ergo cannot be placed at a "competitive disadvantage".*®

In any case, the Commission, often backed by the CJEU, has misused Article 102¢ TFEU
for all kinds of cases beyond the wording and disregarding its conditions. Townley et al.
have rightfully concluded that "Article 102c has been interpreted so widely that any
difference in treatment to similar transactions is discriminatory" no matter what
situation.*” As discussed further below, while abusive discrimination can be problematic
in situations beyond those covered by Article 102c TFEU directly, Article 102¢ TFEU is not
necessarily the proper legal basis. Article 102 TFEU directly has been used before but not

in a systematic way or recently.

Abusive discrimination law needs a proper legal framework with proper categorisation.
As discussed below, for such an endeavour, no new Treaty provisions are needed. In its
entirety, Article 102 TFEU has to be interpreted according to its historic purpose and the

overall goals of abuse of dominance.

D. Abusive discrimination in context: historical developments, current

challenges and goals of Article 102 TFEU

This context will be discussed in the following. To establish an improved framework of
abusive discrimination, one has to, first, understand the historical context of Article 102

TFEU and, second, the current challenges we are facing. Third, the goals of competition

44 Geradin and Petit (n 9), 9.

45 See hereto also Pinar Akman, ‘To Abuse, or not to Abuse: Discrimination between Consumers’ [2007] EL
Rev 492, 498.

46 John Temple Lang and Robert O'Donoghue, ‘Defining Legitimate Competition: How to Clarify Pricing Abuses
Under Article 82 EC' [2002] Fordham Int'l LJ 83, 115; Geradin and Petit (n 9), 9; Gerard (n 30), 17; disagreeing
Akman (n 45), 498, who argues that consumer can be in competition with one another; discussed also by
Botta and Wiedemann (n 13), 390, who cautiously advocate to include consumers.

47 Christopher Townley, Eric Morrison and Karen Yeung, ‘Big Data and Personalised Price Discrimination in
EU Competition Law' King's College London Law School Research Paper No 2017-38, 36.
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law and abuse of dominance have to be critically assessed to make abusive discrimination

law fit for purpose.
I. The historical context of Article 102 TFEU and abusive discrimination

Current discussions tend to forget the historical context of Article 102 TFEU and its
subparagraphs.®® This is surprising, given the role of the travaux préparatoires in
interpreting EU law.*® Concerning abusive discrimination, three important historical
implications have to be taken into account: first, the historical and still existing connection
of Article 102 TFEU, second, the original focus of abuse of dominance on exploitation, and

third, discrimination in general needs.
1. Abusive discrimination and the internal market in a historical-systematic perspective

In the analysis of abusive discrimination, one must not underestimate the internal market
(formerly common market) objective of competition law.® The below findings have

essential implications on geographic discrimination in particular.

The creation of a common market was crucial for the EU founding fathers.>' They wanted
to achieve political and societal integration through economic integration. The purpose
of a common European market was "to create a large area of common economic policy,
constituting a powerful complex of industry, and permitting continuous expansion,
increased stability, an accelerated rise in the standard of living, and the development of

harmonious relations between the States".>?

The creation of a common market alone was not sufficient to achieve these goals. In the
Spaak Report and during the negotiations of the Treaty of Rome, the role of competition

policy to achieve the common market objective was stressed multiple times.>® This is also

48 For a general discussion of competition law in its historic context see Ekaterina Rousseva, ‘Rethinking
exclusionary abuses in EU competition law’ (Hart Publishing 2010), 13-21; Kiran K Patel and Heike Schweitzer
(eds), The historical foundations of EU competition law (Oxford University Press 2013).

49 Koenraad Lenaerts and José A Gutiérrez-Fons, ‘Les méthodes d'interprétation de la Cour de Justice de
I'Union européenne’ (Bruylant 2020), 40.

0 See generally Vasiliki S Brisimi, ‘The Interface between competition and the internal market: Market
separation under Article 102 TFEU’ (Hart Publishing 2014).

>1 See hereto already Leopold Kohr, ‘The History of the Common Market' [1960] J Eco History 441.

52 Intergouvernemental Committee of the Messina Conference, Report of the Heads of Delegation to the
Ministers of Foreign Affairs (Spaak Report), 21 April 1956, 13.

>3 See hereto Fernand Spaak and Jean N Jaeger, ‘The Rules of Competition within the European Common
Market' [1961] Law and Contemporary Problems 485, 486.
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demonstrated by the fact that the Spaak Report drafted the competition rules under the
headline "a common market policy". Competition law was understood as being
complementary to the common market. The common market's central idea was the free
movement rules that should prevent the Member States from distorting cross-border
trade.>* The inclusion of competition rules aimed at preventing private undertakings from
re-erecting the barriers to trade that would fall because of the free movement rules.> In
particular, regarding abuse of dominance, the open common market would dismantle
monopoly positions and create opportunities for companies to grow.’® Thus, rules to
ensure that existing and emerging dominant companies' abusive conduct does not

frustrate the common market were needed.”’

Today, the Treaty still underlines the link between competition law and the internal
market. According to Protocol No 27 on the internal market and competition, "the internal
market as set out in Article 3 of the Treaty on European Union includes a system ensuring
that competition is not distorted." The fact that the Treaty of Lisbon moved this statement
from Article 3 to a Protocol does not undermine its importance. The wording itself was
hardly changed, and according to Article 51 TEU, the Protocols form an integral part of
the Treaties. Moreover, the applicability of supplementary competence in Art. 352 TFEU,
as emphasised in the Protocol, does not restrict the systematic connection between the

internal market and competition policy.

Furthermore, the wording of the competition rules themselves underlines the
fundamental connection between both concepts. Articles 101(1) and 102(1) TFEU refer to
the incompatibility with the internal market.”® Lastly, the CJEU itself repeatedly underlined

the connection.”

>4 Heike Schweitzer, ‘The History, Interpretation and Underlying Principles of Sec. 2 Sherman Act and Art. 82
EC' in Claus-Dieter Ehlermann and Mel Marquis (eds), European competition law annual 2007: A reformed
approach to Article 82 EC (Hart 2008), 128.

3> Spaak Report, 53.

56 Schweitzer (n 54), 135.

>7 Spaak Report, 55.

%8 Ulrich Immenga and Ernst-Joachim Mestmacker, ‘I. Abschnitt. Einleitung A. Die Bedeutung der
Wettbewerbsregeln in der Wirtschaftsverfassung der EU’ in Ulrich Immenga and Ernst-Joachim Mestmacker
(eds), Wettbewerbsrecht (6 edn. C.H. Beck 2019), para 17.

39 C-202/88 French Republic v Commission ECLI:EU:C:1991:120, para 41; C-52/09 Konkurrensverket v TeliaSonera
Sverige ECLI:EU:C:2011:83, para 20.
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2. Article 102 TFEU: Exclusion, exploitation or both?

Nowadays, the enforcement of Article 102 TFEU is focused on exclusionary conduct;
exploitation plays a minor role. The Commission Guidance on Article 102 solely concerns
exclusion, not exploitation, demonstrating the Commissions' enforcement priorities.
These priorities also influenced the abusive discrimination cases and led the Commission,

backed by the Court, to use Article 102c TFEU beyond its wording primarily for exclusion.

Historically, the extensive use of Article 102 TFEU for exclusion has not been the EU
founding fathers' intention. The negotiation documents for the Treaty of Rome show that
the original intention of the abuse of dominance provision was to prohibit primarily
exploitation.®® One could argue that the provision intends to protect the competitors and
their economic freedom by prohibiting exclusionary abuses if the abuse of dominance
provision was heavily influenced by ordoliberalism.®’ Even though the discussion across
Europe in the future EU Member States at the time of drafting circled around
ordoliberalism and the discussion on the European level was not unaffected by

ordoliberal ideas, Article 102 TFEU is not an ordoliberal provision per se.®?

The fact that the German drafters involved, particularly von der Groeben and Miiller-
Armack, where ordoliberals, does not change this outcome. It was the French delegation
that proposed an ordoliberal provision, an overall prohibition of dominance.®® The
Germans, supposedly ordoliberals by heart, proposed that only an abuse of dominance
should be prohibited.®* This proposal eventually prevailed. An ordoliberal ascendancy,

which is supposed to surround Article 102 TFEU, is thus already not recognisable.

Moreover, concerning the question of exclusion vs exploitation, in particular, a note by

von der Groeben, the later first European Commissioner for Competition, shows precisely

60 See in detail Pinar Akman, ‘Searching for the Long-Lost Soul of Article 82EC’' [2009] Oxf ] Leg Stud 267.

61 See, inter alia, Thomas Eilmansberger, ‘How to distinguish good from bad competition under Article 82 EC:
In search of clearer and more coherent standards for anti-competitive abuses’ [2005] CMLR 129, 133.

62 See in detail Schweitzer (n 54), 133-135; Akman (n 60).

63 Regierungskonferenz flr den gemeinsamen Markt und Euratom, Synoptische Darstellung Uber die
Wettbewerbsregeln fiir die Unternehmen (Zweiter Teil, Titel Il, Kapitel 1, Abschnitt 1, Artikel 40-43

des Artikelentwurfs Mar. Com. 17) Brussels, 9 October 1956.

64 ibid.

11



the intention to cover exploitation. He delimitated provisions of "competition law" from

those of "unfair competition" and held that

"[t]he proposed rule appears perhaps to be directed at practices by which the rival
undertakings are excluded out of the market. Such practices, however, consist in
not the restriction but rather the strengthening of competition and therefore are
to be combated only when it is a matter of unfair competition. However, if rules
applying to unfair competition are to be included in the Treaty, for systematic
reasons, they should be separated from the rules on the maintenance of

competition."® (translation by the author)

According to von der Groeben, exclusionary abuses were therefore not supposed to be
covered by the abuse of dominance provision but by rules of "unfair competition"
regulated separately from the abuse of dominance prohibition.®® The prohibition of
abuse of dominance aimed at protecting those who dealt with the dominant

undertakings, not the economic freedom of the dominant companies' competitors.®’

While the final text included exclusion, the delegations clearly accepted the concept of
exploitation for abuse of dominance.®® The final text demonstrates that in the
subparagraphs of Article 102 TFEU.®® The imposition of unfair selling prices, terms and
conditions, or the limitation of markets to consumers' prejudice alone seems to focus on

exploitation. The same is true for the wording of the discrimination subparagraph.

Nonetheless, it is now widely accepted that Article 102 TFEU also deals with protecting
the process of competition for the benefit of consumers’ and that the subparagraphs

encompass both exclusionary and exploitative conduct.”’ The CJEU itself applied the

65 Regierungskonferenz fir den gemeinsamen Markt und Euratom (Mar. Com. 88), Aufzeichnungen Uber die
Wettbewerbsregeln im Vertrag tUber den gemeinsamen europdischen Markt, Brussels, 20 October 1956, 5.
66 Akman (n 60), 295.

57 ibid.

68 Schweitzer (n 54), 136.

69 René Joliet, ‘Monopolization and abuse of dominant position : a comparative study of the American and
European approaches to the control of economic power’ (1970), 250.

70 As, inter alia, demonstrated by the as-efficient-competitor test, see case C-280/08 P Deutsche Telekom AG v
Commission ECLI:EU:C:2010:603, para 177.

71 See hereto also Michal S Gal, ‘Monopoly Pricing as an Antitrust Offense in the U.S. and the EC: Two Systems
of Belief about Monopoly? [2004] Antitrust Bull 343, 358.
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provision to exclusion in Continental Can’ , and economical sound and legitimate
enforcement of exclusion followed. However, the Commission and Court seem to forget
the exploitative part and only seem to enforce exclusionary conduct. Article 102 TFEU, as
Akman concluded, is though "predominantly used for a purpose for which it was not

designed."”?
3. The historical role of abusive anti-discrimination law

Next to exploitation, the prohibition of discrimination played a major role in itself and in

connection to abuse of dominance law.

Already in the ECSC Treaty,”* the prohibition of discrimination was much broader than
the wording of Article 102c TFEU nowadays. Article 60(1) ECSC Treaty covered
discriminations by all undertakings, not just dominant ones.”” The provision made no
distinction between primary-line and secondary-line injuries or exclusion and
exploitation. However, Article 60 ECSC Treaty aimed to warrant equal access to the crucial
inputs of coal and steel for customers in a non-discriminatory fashion, which is essentially
a public-policy concern.”® This becomes clear by taking into account other paragraphs,
for example, Article 60(2)(a), which required sellers to publish their price lists and align
their quotations to competitors prices, ensuring that customers could obtain the most
beneficial delivery terms.”” The seller had the burden of proof that the transactions were

not comparable, prices were not essentially different, or that the difference was justified.

Furthermore, it is noticeable that the provision particularly emphasised geographic
discrimination, underlining the importance of non-discrimination on European cohesion.
In addition, abuse of dominance generally was of minor importance to the ECSC Treaty.

Only Article 66(7) ECSC Treaty contained a basic provision with weak remedies.”®

72 6-72 Europemballage Corporation and Continental Can Company Inc. v Commission ECLI: ECLI:EU:C:1973:22.
73 Akman (n 60).

74 Treaty establishing the European Coal and Steel Community.

7> Article 60(1) ECSC prohibited “pricing practices [...], in particular: [...]; discriminatory practices involving,
within the common market, the application by a seller of dissimilar conditions to comparable transactions,
especially on grounds of the nationality of the buyer. [...]"

76 Gerard (n 30), 10.

77 ibid.

78 Article 66(7) ECSC stated: “If the High Authority finds that public or private undertakings which, in law or in
fact, hold or acquire in the market for one of the products within its jurisdiction a dominant position shielding
them against effective competition in a substantial part of the common market are using that position for
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Discrimination played a much more significant role in the ECSC Treaty than other abusive

conduct.

The Spaak Report also highlighted the role of anti-discrimination for the importance of
the internal market. As stated above, the purpose of a European common market was to
create a large and powerful economic area. In that regard, the Spaak Report was very
much concerned with the most rational distribution of activities that could be disrupted
if suppliers could supply customers on different terms, in particular, according to their
nationality or country of residence.”” While this concern was general, according to the
Report, the elimination of trade barriers will remove the possibility of discrimination by
companies in competition with each other.®° However, the Spaak Report stressed that the
problem of discrimination remains in the case of monopolies or dominance.®' A
prohibition on discrimination for dominant companies was envisaged to prevent any
frustrations of the internal market's fundamental objectives. All forms of discrimination

were included in the ban.

During the further deliberations on the final Treaty of Rome, different forms of abusive
anti-discrimination provisions were proposed.® The French delegation, for example,
proposed an overall prohibition of discrimination to establish a proper and equal level

playing field.®* The German delegation, on the other hand, especially had reservations

purposes contrary to the objectives of this Treaty, it shall make to them such recommendations as may be
appropriate to prevent the position from being so used. If these recommendations are not implemented
satisfactorily within a reasonable time, the High Authority shall, by decisions taken in consultation with the
Government concerned, determine the prices and conditions of sale to be applied by the undertaking in
question or draw up production or delivery programmes with which it must comply, subject to liability to the
penalties provided for in Articles 58, 59 and 64. "

79 Spaak Report, 53.

80 ibid, 55.

81 ibid.

82 See, for example, Regierungskonferenz fir den Gemeinsamen Markt und Euratom, Entwurf von Artikeln
fur die Ausarbeitung eines Vertrages tber die Grindung eines gemeinsamen europaischen Marktes (Mar.
Com. 17), 17. July 1956; Aufzeichnung Uber die Wettbewerbsregeln im Vertrag Uber den gemeinsamen
europaischen Markt, 20. October 1956; Vorschlag der deutschen Delegation beziglich der Untersagung von
Diskriminierungen, 5. November 1956; Entwurf einer Fassung fur die Wettbewerbsregeln von einer
Expertengruppe unter Berlcksichtigung des Meinungsaustausches innerhalb der engeren Gruppe, 20.
November 1956; Entwurf des Vertrages zur Grindung der Europaischen Wirtschaftsgemeinschaft; Fassung
der deutschen Delegation; Artikel 85-94, 18. March 1957.

83 Entwurf eines Protokolls Uber die Sitzungen der Arbeitsgruppe vom 3.-5.9.1956 in Briissel, 10 September
1956.
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with regard to price discrimination.?* The subparagraph c of today's Article 102 TFEU was
the compromise reached next to a general prohibition of discrimination based on
nationality.®® The latter can be found in Article 18 TFEU today, and debate still exists if this

provision also applies to private undertakings.
4. Implications

The historical developments have various implications. The internal market objective, for
example, gives rise to further include geographic discriminations in the scope of Article
102 TFEU. The historical focus of the abuse of dominance provision on exploitation
should further change enforcement priorities. The drafter's intention not to intervene
with dominance per se but to protect those who dealt with a dominant company and its
abusive practices directly as customers and consumers should be taken seriously.
Therefore, different enforcement priorities that include exploitative conduct should be

established.

The historical focus on discrimination has two implications. First, it demonstrates the
essential role of non-discrimination and, in particular, abusive non-discrimination. The EU
founding fathers' initial intention was to cover a broad range of discrimination beyond
their chosen wording. Furthermore, the French idea of level-playing-field is still very
prominent today. The role of abusive non-discrimination and its connection to the
internal market objective must be kept in mind when interpreting the provision today. At
the same time, it has to be borne in mind that price discrimination was already discussed

very controversially back in the drafting process.

Second, this focus on discrimination, taken together with the other original intention of
covering exploitation, underlines another gap in the enforcement priorities. As we have
seen above, abusive discrimination per se is under enforced. Even abusive discrimination
cases focus on abusive exclusionary discrimination. Only a handful of cases deal with

exploitative discrimination. This goes against the drafters' intention and the historical

84 Darlegungen des Sprechers der deutschen Delegation zu den Entwirfen der Artikel 40 - 43, 8 September
1957.
85 Schweitzer (n 54), 132.
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context in general. Especially exploitative discrimination needs to play a more prominent

role.
Il. Current challenges and market conditions

Legal solutions need to address current challenges in society. An up-to-date discussion
on abusive discrimination needs to take the current trends and market conditions into

account. Here, many issues come together, which are to some degree interconnected.

As initially indicated, income inequalities worldwide, but also in the EU, are on the rise.
While the developments are not yet as bad as in the US, in the EU, rising inequality trends
have also already been witnessed ten years ago® and have not been sufficiently
overturned.®” A recent UN report has analysed the four main drivers of inequality trends:
technological innovation, climate change, urbanisation and international migration.®® All
of these developments influence the EU. As we will see below, competition law needs to
consider these initially non-economic social concerns. Beyond that, it is widely accepted
that inequalities also have severe economic effects. While inequalities are problematic in
themselves, the impact of inequalities on economic growth is well-known: one of the main

consequences of inequality is slower economic growth.??

Another development, not wholly independent from the preceding, are increasing market
concentrations.® Wealth and power are more and more concentrated in very few hands.
Large, multinational corporations are growing and hold more and more economical and

societal power. While the situation here again is more problematic in the US, influences,

86 OECD, ‘Income Inequality in the European Union’ (Economics Department Working Papers No 952 2012)
<https://www.oecd-ilibrary.org/economics/income-inequality-in-the-european-union_5k9bdt47q5zt-en>
accessed 4 June 2021.

87 See, in general, Georg Fischer and Robert Strauss (eds), Europe's income, wealth, consumption, and inequality
(Oxford University Press 2021); Thomas Blanchet, Lucas Chancel and Amory Gethin, ‘Why Is Europe More
Equal Than the United States? (WID.world Working Paper N° 2020/19) <https://wid.world/wp-
content/uploads/2020/10/WorldInequalityLab_WP2020_19_Europe-3.pdf> accessed 4 June 2021.

88 UN Department of Economic and Social Affairs, ‘World Social Report 2020: Inequality in a rapidly changing
world’ (2020) <https://www.un.org/development/desa/dspd/world-social-report/2020-2.html> accessed 4
June 2021.

89 See, inter alia, OECD, ‘Trends in Income Inequality and its Impact on Economic Growth’ (Social, Employment
and Migration Working Papers No 163 2015).

%0 Tommaso Valletti and Hans Zenger, ‘Increasing Market Power and Merger Control’ [2019] CLPD 26; Jan de
Loecker and Jan Eeckhout, '‘Global Market Power' (NBER Working Paper Series No 24768 2018)
<https://www.nber.org/papers/w24768> accessed 4 June 2021; David Autor and others, ‘Concentrating on
the Fall of the Labor Share’ (NBER Working Paper Series No 23108 2017)
<https://www.nber.org/papers/w23108> accessed 4 June 2021.
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especially on digital markets, are noticeable also in the EU.°" Particularly on digital
markets, a few companies dominate the majority of the respective markets. Those
companies have become quasi-monopolies with cross-market significance and powerful
technology. Both intermediaries but increasingly also end consumers are influenced by
their behaviour.®? Intermediaries often are dependant on the platforms as hosts.
Moreover, before the rise of digital giants in the brick-and-mortar world, dominant
companies rarely dealt with end consumers directly. As a consequence, consumers
typically dealt with non-dominant intermediaries. Thus, discrimination towards end
consumers was rarely viewed as problematic in the past and, therefore, not an
enforcement priority. Nor end consumers often directly buy from or interact with digital
giants themselves. Due to online platforms' growing power, related lock-in and network

effects, consumers are increasingly becoming dependent on them.

Lastly, the digital economy's growing technological developments shed light on current
and future problems of abusive discrimination. In digital markets, there are also
opportunities for new types of abuses. In the abusive discrimination context, particularly
the use of algorithms® could allow either probably problematic personalised
transactions or give rise to biases.®* Not only has big data analytics increased the
possibility to shift to first-degree price discrimination because undertakings are gaining a
considerable amount of information to differentiate the price for each consumer better

and accurately.®® Other worrying discrimination by such companies, such as the steering

%1 See Francesco Ducci and Michael Trebilcock, ‘The Revival of Fairness Discourse in Competition Policy’ [2019]
Antitrust Bull 79, 82.

92 Inge Graef, ‘Market Definition and Market Power in Data: The Case of Online Platforms' [2015] World
Competition 473; Kenneth A Bamberger and Orly Lobel, ‘Plattform Market Power’ [2017] Berkeley Technol
Law ] 1051; Damien Geradin, ‘What Should EU Competition Policy do to Address the Concerns Raised by the
Digital Platforms’ Market Power? TILEC Discussion Paper No 2018-041; Massimiliano Nuccio and Marco
Guerzoni, ‘Big data: Hell or heaven? Digital platforms and market power in the data-driven economy’ [2019]
Compet Change 312.

93 See in detail on algorithmic discrimination Lena Hornkohl, ‘Article 102 TFEU as a Tool To Enforce Algorithmic
Discrimination Of End Consumers’, forthcoming.

4 Ariel Ezrachi and Maurice E Stucke, ‘Virtual Competition: The Promise and Perils of the Algorithm-Driven
Economy’ (Harvard University Press 2016); Townley, Morrison and Yeung (n 47); Inge Graef, ‘Algorithms and
Fairness: What Role for Competition Law in Targeting Price Discrimination Towards End Consumers?' [2018]
CJEL; Botta and Wiedemann (n 13); Boris Paal, ‘Missbrauchstatbestand und Algoritmic Pricing: Dynamische
und individuelle Preise im virtuellen Wettbewerb’ [2019] GRUR 43; Mariateresa Maggiolino, ‘Personalized
Prices in European Competition Law’ [2017] Bocconi Legal Studies Research Paper No 2984840.

% White House, ‘Big data and differential pricing’ Report published in February 2015, available at:
https://obamawhitehousearchivesgov/sites/default/files/whitehouse_files/docs/Big_Data_Report_Nonemba
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of users to certain products dedicated to more affluent budget conscious customers

based on the geographic origin of a search query, has already been reported on.*®
lll. The goals of abuse of dominance

The just-mentioned developments have prompted a discussion on competition policy
goals and abuse of dominance in the last years. In this article, | take the approach that
the consumer welfare standard predominant in the EU, plays an important role when
assessing abusive discrimination, particularly concerning end consumers. In addition, |
argue that non-economic goals need to be included in EU abuse of dominance and

abusive discrimination law.
1. Consumer welfare taken seriously

In EU competition law, the debate has switched from an overall welfare to a consumer
welfare standard.”” In the last 20 years, the Commission has formally adopted a
consumer welfare approach to the interpretation of competition law and abuse of
dominance in particular. In the Commission Guidance on Article 102, for example, the
Commission stated that they would "focus on those types of conduct that are most
harmful to consumers."?® In some cases, the Court has also followed a consumer welfare
approach, even though not as stringent as the Commission.* This aligns with the EU
Treaties' overall objective to consider consumer protection while defining other

policies."®

As a principle, applying the consumer welfare standard consistently, discrimination that

is harmful to consumers should be prohibited. In economics, consumer welfare is often

rgo_v2pdf (last accessed 18 May 2021), 19; OECD, ‘Personalised Pricing in the Digital Era - Background Note
by the Secretariat’ DAF/COMP(2018)13, 9.

% Jakub Mikians and others, ‘Detecting price and search discrimination on the internet’ in Srikanth Kandula
and others (eds), Proceedings of the 11th ACM Workshop on Hot Topics in Networks (ACM Digital Library 2012).
97 See generally Brett H McDonnell and Daniel A Farber, ‘Are Efficient Antitrust Rules Always Optimal?' [2003]
Antitrust Bull 807; Russell Pittman, ‘Consumer Surplus as the Appropriate Standard for Antitrust Enforcement’
[2007] CPI 205; critical Louis Kaplow, ‘On the choice of welfare standards in competition law’ in Daniel Zimmer
(ed), The Goals of Competition Law (Edward Elgar Publishing 2012).

%8 Commission Guidance on Article 102, para 5, 19.

99 Konkurrensverket v TeliaSonera Sverige (n 59), paras 21-24; see hereto also loannis Lianos, ‘Some Reflections
on the Question of the Goals of EU Competition Law' CLES Working Paper Series 3/2013, 32-37.

100 Article 12 TFEU.
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used as a synonym for consumer surplus.’ Consumer surplus is the excess of a price a
consumer would be willing to pay rather than go without the product, over what the
consumer actually does pay. Producer surplus is the difference between the amount a
producer is paid for a product and the producer's cost of providing it, i.e. the profit. Future
enforcement must choose consumer surplus over producer surplus and assess which
impact abusive discrimination has on consumer surplus. This will be discussed in more

detail below.
2. Beyond consumer welfare

Even though this is highly disputed, by considering the mentioned current developments,
| take the view that generally, non-economic goals need to be included in EU abuse of
dominance and abusive discrimination law.'% With regard to abusive discrimination,
especially fairness and social cohesion, play an essential role.'® That does not entail that
economic reasons, such as consumer welfare, play no role.’® It merely brings abuse of
dominance law in accordance with other goals of the Treaty. Furthermore, including non-
economic goals, such as fairness, must not necessarily collide with economic efficiency,

but fairness norms could be used to select amongst various efficient scenarios.'®

In that sense, choosing a consumer welfare standard in itself entails a redistributive

element.'® Consumer welfare is chosen over total welfare that includes producer

101 See Svend Alboek, ‘Consumer Welfare in EU Competition Policy’ in Caroline Heide-Jargensen and others
(eds), Aims and values in competition law (D)J@F Publishing 2013), 70.

102 See hereto, inter alia, Per Jebsen and Robert Stevens, ‘Assumptions, Goals and Dominant Undertakings:
The Regulation of Competition under Article 86 of the European Union’ [1996] Antitrust Law ] 443; Ariel
Ezrachi, ‘Sponge’ [2016] | Antitrust Enforcement 49; Rutger Claassen and Anna Gerbrandy, ‘Rethinking
European Competition Law: From a Consumer Welfare to a Capability Approach’ [2016] ULR 1, 8; Doris
Hildebrand, ‘The equality and social fairness objectives in EU competition law: The European school of
thought' [2017] Concurrences 1; loannis Lianos, ‘The Poverty of Competition Law - The Short Story’ in Damien
Gerard and loannis Lianos (eds), Reconciling Efficiency and Equity: A Global Challenge for Competition Policy
(Cambridge University Press 2019).

103 Seg, inter alia, Jonathan B Baker and Steven C Salop, ‘Antitrust, Competition Policy, and Inequality’ [2015]
Geo L) 1; Lina Kahn and Sandeep Vaheesan, ‘Market Power and Inequality: The Antitrust Counterrevolution
and its Discontents’ [2017] Harv Law Policy Rev 235; Alfonso Lamadrid de Pablo, ‘Competition Law as Fairness’
[2017] JECLAP 147; Hildebrand (n 102); Ducci and Trebilcock (n 91); Lianos (n 102); Niamh Dunne, ‘Fairness
and the Challenge of Making Markets Work Better’ [2020] MLR 1; see also Ezrachi (n 102), 53, who held that
EU competition law may be applied and developed in the light of other policy concerns such as public health,
social protection, consumer protection, environmental concerns, investment, transportation, and regional
development.

104 Baker and Salop (n 103), 25.

105 See in detail Lianos (n 102), 65-72.

106 Pittman (n 97); Alboek (n 101), 72; Lianos (n 102), 49-55.

19



surplus. Consumers, as the least advantaged group, are protected over other social
groups. Moreover, the argument that other tools such as taxation, subsidies or regulation
are more efficient than competition law does not hold up.'”’” Taxing monopoly profits
does not solve the problem, as undertakings will pass them on to consumers.'®® Even if
such a policy would increase consumers purchasing power, the underlining structural
problem and consumers bargaining power remains unchanged.'® On the other hand,
competition law and regulation can work complementary in achieving equity and fairness
concerns, and competition law might even be the less intervening policy instrument as it

only tackles dominant and not all firms.'"

In particular, regarding abusive discrimination, including fairness and social cohesion
concerns in the analysis would coincide with recent findings from behavioural
economics." Even if price discrimination could be beneficial for consumers, consumers
often disagree to be discriminated against. Studies have shown that consumers dislike
price discrimination and are unwilling to accept, for example, different prices across
borders."? Fairness and social cohesion concerns can be taken into account here,

balanced against overall consumer welfare.

Moreover, recent developments in business ethics applied to abuse of dominance law
also argue for including non-economic factors in the analysis. In business ethics, calls
have been made to understand corporations or firms as political actors."'® According to

this so-called "political theory of the firm", corporations are not seen as purely economic

107 See, inter alia, Daniel Sokol, ‘Antitrust, Industrial Policy, and Economic Populism’ in Damien Gerard and
loannis Lianos (eds), Reconciling Efficiency and Equity: A Global Challenge for Competition Policy (Cambridge
University Press 2019), 284.

108 | janos (n 102), 61.

109 ibid, 62.

10 ibid, 63, 64.

1 See Botta and Wiedemann (n 13), 388.

12 Domen Malc, Damijan Mumel and Aleksandra Pisnik, ‘Exploring price fairness perceptions and their
influence on consumer behavior’' [2016] Journal of Business Research 3693; Maggiolino (n 94).

113 Andrew Crane, Dirk Matten and Jeremy Moon, ‘Corporations as governments’ in Andrew Crane, Dirk
Matten and Jeremy Moon (eds), Corporations and citizenship (Cambridge University Press 2009); Piene-Yves
Néron, ‘Business and the Polis: What Does it Mean to See Corporations as Political Actors?' [2010] ) Bus Ethics
333; Glen Whelan, The Political Perspective of Corporate Social Responsibility: A Critical Research Agenda’
[2012] Bus Ethics Q 709; David Ciepley, ‘Beyond Public and Private: Toward a Political Theory of the
Corporation’ [2013] Am Polit Sci Rev 139; Jukka Makinen and Eero Kasanen, ‘Boundaries Between Business
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as a political actor - European and North American perspectives’' [2015] Eur Manag | 4.
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institutions but also actors within the political arena.”* When corporations gain economic
power, as described above, this often coincides with political power as well. Corporations
have gained an increasing influence over human, organisational, natural and financial
resources and directly or indirectly governments through lobbying and political
connections.'™ With more economic power, the possibilities to influence other realms
enlarges. Firms become political or quasi-public because they and their actions have
significant public consequences. Yet, legally, they belong to the private realm and have
little responsibility towards society. The political theory of the firm criticises this current
framework. As a political actor with increasing influence on society, they also should hold

responsibilities and be accountable outside the purely economic arena.

Applied to EU law, competition law as the primary EU framework for undertakings should
consider the implications and responsibilities companies have for society. Claassen and
Gerbrandy have also questioned the classic division between undertakings concentrating
on profit maximisation and government or the public realm trying to realise social ends
outside the market in the competition law context.""® Such a division misplaces the role
of undertakings and dominant undertakings in and for society. For abuse of dominance,
particularly the discussions during the drafting of the Treaty of Rome had already
concluded that it was not the economic power per se but the misuse of economic power
that was viewed as worrisome. As explained above, economic power can lead to political
power and, therefore, misuse of that power. Article 102 TFEU needs to take this into

account.

The increasing mentioned influence and societal consequences of corporate behaviour
coincide with the view of the CJEU, who early on stressed the "special responsibility" of
dominant firms.""” While, arguably, the special responsibility in the view of the CJEU
related to the dominant undertakings capability to impair undistorted competition on the

internal market, it nonetheless shows that dominant companies are in a particular

114 Crane, Matten and Moon (n 113).

115 Néron (n 113), 336; see in detail David ] Rothkopf, ‘Power, Inc: The epic rivalry between big business and
government and the reckoning that lies ahead’ (Farrar, Straus and Giroux 2012).

116 Claassen and Gerbrandy (n 102), 8, 9. Early discussions also can be found at Robert Pitofsky, ‘Political
Content of Antitrust' [1978] U Pa L Rev 1051.

17 Case 322/81 Michelin v Commission ECLI:EU:C:1983:313, para 57, see also Deutsche Telekom AG v Commission
(n 70), para 176; Konkurrensverket v TeliaSonera Sverige (n 59), para 24.
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position due to their dominance. If according to the political theory of the firm, all
corporations should hold responsibility for their societal impact,''® a fortiori dominant

undertakings are under such obligation.

Systematic and historic arguments call to include non-economic goals in competition law
and Article 102 TFEU as well."™ The competition provisions do not stand on their own but
are part of a more general European legal order and constitutional framework.'® As
explained above, Protocol No 27 on the internal market and competition refers to Article
3 TEU. Article 3 TEU mentions various non-economic goals as the Unions general goals
that could have relevance in Article 102 TFEU. As the general goals of the Union, they also
have to be considered when it comes to competition policy. The CJEU equally has
underlined that competition law plays a role in accomplishing the broader tasks of the

Union."

These general goals especially call for including fairness and social cohesion in the
competition law discussion. As explained above, competition policy plays a distinct role
in achieving an internal market objective in a historical context. Market integration itself
advanced political and economic goals and affected the level and nature of competition
policy.”” Through market integration, further integration was always and is still
envisaged. The internal market objective is also highly connected to a social market
economy objective. Article 3(3) TEU refers to the concept of a "highly competitive social
market economy". The concept of a social market economy resolves around granting a
functioning competitive order while at the same time creating a social balance and a fair
distribution of wealth throughout the society.'® Together with the internal market
objective, the social market economy objective also demonstrates Europe's role for social

cohesion inside the EU.
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In competition law, this calls for taking economic reasoning into account and considering
the impact of abusive behaviour on equality, fairness, and social cohesion. Applied to
abusive discrimination, while the consumer welfare standard described above should be
the first starting point, it then needs to be verified if the outcome complies with equality,
fairness and social cohesion considerations, particularly concerning geographic and

socio-political discrimination.

E. New categories of abusive discrimination, their assessment in European

competition law, and implications

From the previous section, it becomes clear that we need a new framework for abusive
discrimination law. Built on the previous sections, | propose that abusive discrimination
needs to be assessed based on three categories: (1) general price or condition
discrimination, (2) geographic discrimination, and (3) socio-political discrimination. Each
category demands an individual assessment, if and to what extent discrimination
constitutes an abuse of dominance problem. For all of the categories, the definition of
discrimination as well as the possibility of objective justification, as proposed by the
Commission and the Court, remain applicable. In general, a case-by-case assessment that

considers the particularities of the specific situation is needed.
I.  General price or condition discrimination

Concerning general price or condition discrimination, first, a differentiation must be

made between exclusionary and exploitative discrimination.
1. Exclusionary discrimination

This article proposes that exclusionary discrimination, be it primary or secondary line,

does not constitute a distinct abuse of a dominant position.
a. Primary line exclusionary discrimination

Exclusionary primary line discrimination can be anti-competitive. A dominant companies'
unjustified discriminations against a customer can foreclosure the dominant company's

competitor on the market level where the dominant company operates.'* Rebates,

124 | ayne-Farrar and Stuart (n 8), para 9.45.
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bonus schemes, price cuts and tying and bundling cases all involve a discriminatory
element. '* However, that does not entail that enforcement under Article 102c TFEU is
appropriate. The conditions of Article 102c TFEU, according to the post-MEO standard, are
not fulfilled. As already indicated above, the fact that "trading parties" should be placed
at a "competitive disadvantage" shows that Article 102c TFEU is not aimed at protecting
the dominant undertakings' rivals. Any case of primary line exclusionary discrimination

should no longer fall under Article 102c TFEU.

While it is theoretical also possible to capture exclusionary primary line discrimination
with the general prohibition of abuse of dominance under Article 102 TFEU directly, this
article objects that discrimination involving the exclusion of rivals should be addressed at
all under a (further) prohibition of discrimination. As explained above, the authorities
sometimes use Article 102a or b next to subparagraph ¢ TFEU. Yet, a pattern is not
evident. It is arbitrary to sometimes add anti-discrimination violation to a predation case
without doing this across the board.'* According to Geradin and Petit, the Commission
uses Article 102¢ TFEU to back up their cases, lower the evidentiary threshold and impose

a higher fine.'? This is, however, not a valid legal argument.

Moreover, other subparagraphs of Article 102 TFEU are better suited to solely cover such
predation cases involving, inter alia, rebates, predatory pricing, tying and bundling.’*® The
competitive assessment of exclusionary primary line discrimination is similar to a
predation analysis,'* where the Court has developed a clear-cut framework over the
years. Lastly, as indicated above, most anti-competitive conducts involve some degree of
discrimination. Fidelity rebates, for example, are granted only to selective customers to
foreclose competitors and are thus also discriminatory. Therefore, Articles 102a and b
TFEU should exclusively capture exclusionary primary line discriminations. A further

abusive discrimination case is not appropriate.

125 Geradin and Petit (n 9), 20.
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128 Gerard (n 30), 23.
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b. Secondary line exclusionary discrimination

This outcome does not change for secondary line exclusionary discrimination cases, such
as margin squeeze or self-preferencing, so cases involving vertical integration of the
dominant company. Indeed, as Advocate General Wahl held, economically, especially a
vertical integrated dominant firm, has an incentive to recourse to discrimination of its
customers, which are at the same time competitors of the dominant firm."*® The wording
of Article 102c TFEU also theoretically could be bent to capture secondary line
exclusionary discrimination. However, this does not mean that specific or additional
enforcement of such conduct as abusive discrimination is necessary. Like with primary
line exclusionary discrimination, other subparagraphs of Article 102 or Article 102 directly
are suitable. Margin squeeze, as an example of possible secondary line exclusionary
discrimination, also entails a discriminatory element. It is undisputedly anti-competitive
behaviour and, therefore, has been successfully enforced based on an established
framework.”™" Further enforcement as an abusive discrimination case is not appropriate.
As for self-preferencing, the anti-competitiveness of such conduct is still highly disputed,
and a deeper effects-based approach has recently been proposed.’* A simple abusive

discrimination examination does not do this justice.
2. Exploitative discrimination

On the contrary, a new focus of abusive discrimination law should be exploitative
discrimination, in line with its proper above-mentioned historical intent. In that regard,

the exploitation of customers and end consumers needs to be distinguished.
a. Exploitation of customers

Exploitation by the dominant undertaking of its customers active on the downstream
market and who compete with each other constitutes the proper application of Article
102c TFEU. As indicated above, the wording of Article 102c TFEU is directed at this

category. In recourse to the just-mentioned opinion of Advocate General Wahl, non-

130 Advocate General Wahl, case C-525/16 MEO - Servicos de Comunicagdes e Multimédia SA v Autoridade da
Concorréncia ECLI:EU:C:2017:1020, para 79.

131 See Commission Guidance on Article 102, para 80.

132 pablo Ibafiez Colomo, ‘Self-Preferencing: Yet Another Epithet in Need of Limiting Principles’ [2020] World
Competition 417.
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vertically integrated companies usually should have every interest that the downstream
market is highly competitive so that the dominant company can maintain its negotiating
power in its capacity as a seller of the goods or services in question.” Discrimination by
a non-vertically integrated firm, therefore, only has the purpose of exploiting its

customers directly.”*

The Commission and particularly the national competition authorities with the capacity
to investigate behaviour on the national level should redirect enforcement capacities to
exploitative discrimination of dominant undertakings' customers. This would be in line
with the above-mentioned historical context of Article 102c TFEU and the intent of the EU
founding fathers who did not only focused on anti-discrimination but mainly wanted to
capture exploitative discrimination with the abuse of dominance provisions.
Furthermore, problematic discriminatory conduct of digital platforms towards
intermediaries could be addressed. In this respect, this article welcomes the necessary
clarifications of the conditions of Article 102¢ TFEU through the MEO judgment. The Court
proposed an effects-based framework that guides competition authorities since the
judgment expressly listed the relevant circumstances for the "competitive disadvantage"
criterion. As exploitation results in a different kind of harm than exclusion, the lower
threshold to prove a competitive disadvantage is not obstructive but, on the contrary,

appropriate and helpful to facilitate future enforcement.
b. Exploitation of final consumers

Discriminatory exploitation of final customers should constitute a distinct abuse under
Article 102 TFEU. Article 102c TFEU cannot be used as a legal basis. As explained above,
the wording excludes final consumers, who cannot compete with one another and ergo
cannot be placed at a "competitive disadvantage". For discrimination of final consumers,
Article 102 TFEU needs to be relied on directly. Article 102¢ TFEU is only an example of

abusive conduct. Subparagraphs a - d do not exhaustively regulate what constitutes

133 Advocate General Wahl (n 130), para 79.
134 ibid.
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abuse.” While, as described above, only very few cases mention Article 102 TFEU itself

or deal with final consumers directly, there are precedents.

Several arguments relating to the above-mentioned historical context and goals of Article
102 TFEU argue for including the final consumer in enforcing abusive discrimination law.
First, historically, the above-mentioned historical documents show that the original
intention of the abuse of dominance provision was to prohibit primarily exploitation, also
involving final consumers. In the ECSC Treaty and the drafting process of the Treaty of
Rome, the prohibition of discrimination was also intended to be much broader than
today's interpretation. This historical context demonstrates the essential role of abusive
non-discrimination law to protect those who dealt with a dominant company's abusive

conduct directly, such as consumers.

Second, the above-mentioned increasing potential of undertakings on digital markets
which interact directly with consumers and, through algorithms and big data analysis,
have a growing potential to (price) discriminate between consumers needs to be taken
into account here. Third, the above-mentioned Commission's choice for a consumer
welfare approach itself must entail enforcement of discriminatory behaviour directly

targeted and harmful for consumers.

An assessment of general price or condition discrimination towards the final consumer
needs to follow sound economic arguments. A policy choice must be made to finally

136

switch from overall welfare to consumer welfare'*® and follow the proposed steps

suggested in the following paragraphs.

As a first step, the question needs to be if discriminatory behaviour coincides with output
decrease. In that case, discrimination does not even lead to further inclusion of
consumers who previously could not afford the product or service. Particularly second-
degree and third-degree price discrimination can enhance overall welfare but can lead to
welfare losses for some groups of consumers. In second-degree price discrimination, for

example, small consumers have welfare losses compared to large consumers.' In third-

135 Case Europemballage Corporation and Continental Can Company Inc. v Commission (n 72).
136 See Graef (n 94), 545, Hildebrand (n 102), 8; see also Maggiolino (n 94).
137 Gerard (n 30), 6.
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degree price discrimination, groups with a lower reservation price who could usually not
afford the product can now afford it. Some customers in higher price segments lose
because they have to pay more than in a situation of uniform pricing.'® Thus, if output
decreases, such discrimination is harmful to consumers and should, in any case, be

unlawful.’

Then, the second step must focus on aggregated consumer welfare. Any discrimination
that leads to a transfer from aggregated consumer welfare to producer welfare should
not be allowed under a consumer welfare approach. When it comes to fist degree price
discrimination, economists agree that undertakings can extract all consumer surplus
because they can charge the maximum a consumer is willing to pay.'* Due to its negative
effect on consumer welfare, perfect price discrimination should be prohibited. First-

degree or perfect price discrimination is still a theoretical problem to a large degree.

Nevertheless, with the digital economy's mentioned personalised pricing tools,
undertakings can set prices closer and closer to the consumers' reservation price. Also,
with second- and third-degree price discrimination, it should be taken into account that
firms recourse to any form of price discrimination to capture "as much consumer surplus

as possible"'!

and not because they are benevolent concerning product affordability. A
consumer welfare analysis must here focus on the overall aggregated consumer welfare
effect and assess the question to what extend the dominant undertaking can extract the
overall consumer surplus. In general, the closer the undertakings get to consumers'
reservation price, the more problematic the conduct must be concerning abusive

discrimination.

Open questions remain here. To ameliorate enforcement, guidelines by competition
authorities or even reversals of the burden of proof could be discussed. Moreover, as
consumers are the target of the abusive conduct themselves, private enforcement

implications need to be considered. In that regard, collective redress through group or

138 jbid.

139 OECD (n 3), 10.

140 Robert O'Donoghue and Atilano J Padilla, ‘The law and economics of article 102 TFEU’ (3rd edition, Hart
2020), 966.

141 Dennis W Carlton and Jeffrey M Perloff, ‘Modern industrial organization’ (Pearson Education 2016), 280;
Ducci and Trebilcock (n 91), 90.
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representative actions could be an option that would also disburden competition
authorities. However, collective consumer redress for competition law is still largely

underdeveloped in Europe.
Il. Geographic discrimination

Geographic discrimination should constitute a distinct category of abusive discrimination,
enforceable under Article 102 TFEU. The prerequisites of Article 102c TFEU do not cover
geographic discrimination, in particular not towards end consumers. Geographic
discrimination, be it concerning intermediate customers, be it concerning final

consumers, can be included in the general provision of Article 102 TFEU.

Previously, it has been criticised that Article 102 TFEU has been used for geographic
discrimination, like in United Brands."** Critics claim that geographic discrimination is an
issue for EU citizenship and internal market law and not Article 102 TFEU."* However, the
question of the applicability of internal market law to private undertakings is in itself
highly disputed in jurisprudence and academia.'* Valuable arguments can be made to

include private undertakings in internal market law.'® In particular, according to the

142 Geradin and Petit (n 9), 41; Gerard (n 30), 27; OECD (n 3), 30.

143 OECD (n 3), 30.

144 See, inter alia, cases C-415/93 Union royale belge des sociétés de football association ASBL v Jean-Marc Bosman
ECLI:EU:C:1995:463; C-438/05 International Transport Workers’ Federation and Finnish Seamen’s Union v Viking
Line ABP and 0OU Viking Line Eesti ECLI:EU:C:2007:772; C-341/05 Laval un Partneri Ltd v Svenska
Byggnadsarbetareférbundet ECLI:EU:C:2007:809; C-171/11 Fra.bo SpA v Deutsche Vereinigung des Gas- und
Wasserfaches eV (DVGW) — Technisch-Wissenschaftlicher Verein ECLI:EU:C:2012:453; and, inter alia, Detlef
Schaefer, ‘Die unmittelbare Wirkung des Verbots der nichttarifaren Handelshemmnisse (Art. 30 EWGV) in den
Rechtsbeziehungen zwischen Privaten: Probleme der horizontalen unmittelbaren Wirkung des
Gemeinschaftsrechts, gezeigt am Beispiel des Art. 30 EWGV' (Peter Lang 1987); Ted O Ganten, ‘Die
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Dienstleistungsfreiheit’ (C.H. Beck 2003); Torsten Korber, ‘Grundfreiheiten und Privatrecht’ (Mohr 2004); Julia
Labke, ‘Der Erwerb von Gesellschaftsanteilen zwischen Kapitalverkehrs- und Niederlassungsfreiheit’ (Nomos
Verl.-Ges 2006); Laurence W Gormley, ‘Private Parties and the Free Movement of Goods: Responsible,
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above-mentioned "political theory of the firm", corporations should also hold more

significant responsibility for preserving internal market law.

Nevertheless, this does not preclude the application of Article 102 TFEU. Competition law
is the Treaty instrument specifically designed to tackle the problematic behaviour of
undertakings. A fortiori, dominant undertakings should not be exempt from their special
responsibility not to abuse their dominant power also vis-a-vis the internal market
objective vested in Article 102 TFEU. Such an interpretation also coincides with the
historical and systematic interpretation of abusive discrimination and its close connection

to the above-mentioned internal market objective.

Condemning geographic discrimination does further not run contrary to the internal
market objective, as some have held.* The internal market does not only concern an
alleviation of parallel trade. The internal market policy also aims at creating equitable
living conditions and a level playing field on the internal market; European integration is
supposed to be achieved through market integration. In the abusive discrimination
context, one also needs to consider the non-economic goals of competition law
mentioned above. Particularly, re-distribution throughout the Union, fairness and social

cohesion need to be considered.

As internal market law eradicated cross-border discriminations by the Member States,
discrimination by dominant undertakings should not frustrate the internal market and
restore borders. Considering the role of competition law and abuse of dominance for the
maintenance of the internal market, geographic discrimination should constitute a
distinct category of abuse under Article 102 TFEU. The decisive question in the analysis
would not be if consumers or customers are actually harmed but if the internal market
principle is hampered through discrimination based on nationality and discriminations
aimed at partitioning the internal market and measures facilitating and reinforcing such

conduct. Non-economic goals can outweigh economic goals here.

lll.  Socio-political discrimination

146 Contrary to Geradin and Petit (n 9), 41.
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Lastly, to the author's knowledge, discrimination on grounds such as sex, race, colour,
etc. by dominant companies has not been enforced under Article 102 TFEU so far. | argue
that socio-political discrimination against final consumers needs to be a distinct category
for abusive discrimination. Again, Article 102c TFEU is not the proper legal basis but Article

102 TFEU directly.

Several arguments can be made to include socio-political discrimination in Article 102
TFEU. First, the arguments mentioned above to include non-economic goals in abuse of
dominance law plead for such an approach. Especially the mentioned political theory of
the firm applied to EU law leaves competition law as the primary EU framework for
undertakings to consider the implications and responsibilities companies have for

society.

Again, it could be argued that fundamental rights and anti-discrimination law itself could
address socio-political discrimination. The CJEU has held in Egenberger'*” and Bauer'* that
the principle of equality and non-discrimination are applicable to private companies.'?
However, just like with geographic discrimination, this does not entail that Article 102
TFEU plays no role concerning abusive socio-political discrimination. For abuse of
dominance, particularly the discussions during the drafting of the Treaty of Rome had
already concluded that it was not the economic power per se but the misuse of economic
power that was viewed as worrisome. If according to the political theory of the firm, all
corporations bear responsibility for their societal impact, a fortiori dominant

undertakings are under such obligation as well.
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REALaw 185.

31



Dominant undertakings' behaviour can directly affect consumers and society. Consumers
naturally are citizens with citizens' rights and interests besides economic concerns. As
mentioned above, especially in digital markets, consumers increasingly becoming
dependent on the dominant digital platforms. Their conduct could constitute abusive
discrimination. Big data analysis, for example, makes it easier to determine the sex,
religion, etc. of consumers and discriminate based on these features.'®

This is particularly worrisome when taking the overall above-mentioned increasing

market concentration levels''

into account and the accompanying dependencies.
Discrimination and different treatment of consumers by such companies have a
significant impact on the consumers. Here, the above-mentioned growing technological
advances also have to be considered. Therefore, such dominant companies have
significant influence and power over consumers, for which they hold responsibility.
Considering the societal responsibility and impact of dominant internet companies and

consumers increasing dependence on them, Article 102 TFEU cannot shirk its

responsibility. Here too, non-economic goals can outweigh economic goals.
F. Conclusion

In this article, | have demonstrated the gaps in the current enforcement of EU abusive
discrimination law. The current enforcement priorities need to change. Abusive
discrimination law needs to be interpreted following the historical purpose, changing
goals and developing reality of Article 102 TFEU. In particular, the internal market
objective and non-economic goals, such as equality, fairness and social cohesion, need to

be considered.

Therefore, in this article, 1 have proposed three categories for assessing abusive

discrimination. The first is general price or condition discrimination. In that regard,

150 See, inter alia, Mikians and others (n 96); Benjamin G Edelman and Michael Luca, ‘Digital Discrimination:
The Case of Airbnb.com’ Harvard Business School NOM Unit Working Paper No 14-054; Ariana Tobin and
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2021; Madhumita Murgia, ‘Algorithms drive online discrimination, academic warns’ Financial Times (12
December 2019) <https://www.ft.com/content/bc959e8c-1b67-11ea-97df-cc63de1d73f4> accessed 25 May
2021.

151 See Ducci and Trebilcock (n 91), 82.

32



exclusionary discrimination is not a question of abusive discrimination per se. As most
exclusionary abusive practices both include a discriminatory element but also already
have a framework provided for and applied by the Court and Commission. A (further)
enforcement under abusive discrimination law is not appropriate. The focus lies on
exploitative discrimination. Exploitative discrimination of (intermediate) customers is the
only actual case for Article 102c TFEU. This kind of discrimination should be assessed
under the MEO framework. Price or condition discrimination of final consumers should
be handled under Article 102 TFEU directly. There, output increase and the effect on

consumer welfare need to be assessed.

Two distinct types of abusive discriminations remain, which play an essential role
concerning equality in the EU as a society. In competition law, not only economic
reasoning must be taken into account, but one should also consider the impact of abusive
behaviour on equality, fairness and social cohesion. Applied to abusive discrimination,
while the consumer welfare standard as described above should be the first starting
point, it then needs to be verified if the outcome complies with equality, fairness and
social cohesion considerations, particularly concerning geographic and socio-political

discrimination.

The second category constitutes geographic discrimination, i.e. discrimination on the
grounds of nationality and discrimination aimed at partitioning the internal market and
measures facilitating and reinforcing such conduct. The third category constitutes socio-
political discrimination, i.e. all discrimination based on grounds such as sex, race, colour,
etc. In both these categories, non-economic reasons can outweigh economic reasons.
Both categories demonstrate the increasing societal role of dominant companies and

their impact on equality for European citizens.
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