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Law and Economics in times of Crisis
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gouging during COVID-19 -
An empirical inquiry and
analysis
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Neoclassical Economics & Crisis

The COVID-19 crisis provided an apt example of revisiting
centuries-old legal-economic debates such as the tension
between efficiency and fairness and the ability of
markets.

It is by no way accidental nor anecdotal that in times of
global crisis (financial crisis, health pandemic etc.) we all
become Kantian, and Keynesian, even antagonists such
as Milton Friedman.

Milton Friedman, "We are All Keynesians now", Time
Magazine, December 31 1965,

http://content.time.com/time/magazine/article/0,9171,842353,00.html, accessed 2020-10-10
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Excessive Pharmaceutical Pricing —
A “controversial’” issue in law & economics

Normative issues - Dominance, Market power, Self-correcting prices, Role of Competition Authority,
Price Regulation, calculation of “Fair Profit” — “controversial” for whom, and why?

Empirical issues - Assessment challenges, proper benchmarks, risk of chilling investments and
incentives, lack of competence at Competition Authority, monitoring issues...

The pandemic changes the dynamic and assessment considerably — or does it?

Core normative assumptions of welfarist, neoclassical and marginalist law & economics schools worth
revisiting. (Kahneman, Thaler, Solow, Krugman, Stiglitz, Ezrachi, Gilo...)

Kantian / Keynesian v Utilitarian / Welfarist approach to object of Competition Law and Political
Economy. Putting the law back into “law and economics” and return to philosophy of economics.

Legal Framework — Article 102 Treaty on Functioning of European Union + United Brands case
regarding assessment test and subsequent jurisprudence, but also TRIPS art. 40
in regards to Intellectual Property Rights.
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Concurrences Review, Behrang Kianzad, January 2021, N°1-2021
=» Click here to read the full article online

The COVID-19 crisis noted many reports of dramatic price increases of essential items such as face masks,
hand sanitisers and disinfectants. Already in March 2020 the Competition Authorities in Europe, by way of a
joint statement by European Competition Network and individual public announcements, cautioned against
price gouging practices and re-affirmed their commitment to pursue such practices vigorously. In order to
provide a bird-eye view of such practices around EU, and Competition Law responses, an inquiry was sent to
all European Competition Authorities in June 2020. The inquiry sought to gather data on number of excessive
pricing/price gouging complaints received by the authorities during the pandemic, whether investigations were
opened/pending, and what general position assumed in regard to excessive pricing practices during the
pandemlc A total of 27 competmon authorities were contacted, whereof 23 responded to the mqulry,
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EU-wide research inquiry on excessive pricing & COVID-19

Survey recipients: Competition Authorities of EU Member States
Method: Inquiry per e-mail to official e-mail addresses, follow-up by phone calls
Time period of the study: June-October 2020

Survey questions:

- How many excessive price complaints / cases have your Authority received connected to COVID-
19 crisis

- If your Authority already has opened any proceedings or if your Authority intend to do so (also
regarding non-COVID-19 excessive pricing)

- Any other general comments your Authority might want to express in the context of excessive
pricing and COVID-19 crisis
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Recipient Countries for the Survey

Czech
Austria Belgium Bulgaria Croatia Cyprus Republic  Denmark Estonia Finland France
Germany Greece Hungary Ireland Italy Latvia  Luxemburg  Malta Netherlands Poland
United
Portugal Romania  Slovakia Slovenia Spain Sweden  Kingdom

_ Countries that did not provide data (4 countries)

Countries that provided data (23 countries)
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Cases received per country (500-9000)

9000+

Spain III

500+

Table 1. Italy and France not included in the table as quantitative data could not be provided.
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Cases received per country (1-10)

Sweden ¢

Slovenia | o

Luxemburg o

Latvia o

Ireland o
Germany me——————— 3

Finland o

Estonia o
Denmark mES— 3

Czech Republic | o

Cyprus o
Croatia o
Bulgaria | o

Belgium m——— 3

Austria | 10

Table 2. Netherlands and Portugal not included since exact number could not be provided.
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Belgium 1
Spain Some
Poland Some
United Kingdom 4
Italy Some

United Kingdom 4

Table 3. Number of cases actually investigated by the Authority
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Maximum Price on »essential

items» Introduced

Malta
Croatia
France

Romania

Table 4. Some Member States opted to introduce
maximum pricing for "essential" items related to
COVID-19 crisis, as detailed.
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Analysis of COVID-19 Excessive Pricing Empirical Inquiry

* Sharp price increases in all countries in price of essential items (masks, sanitizers, funeral services etc.)
mostly in the beginning of the crisis March-April. Decreasing number of complaints post that period and
prices slowly returning to normal, pre-crisis prices. Nevertheless, e.g. Sweden noted a 900% increase to
governmental procurement agency during some months.

* Manifest difference in approach of EU, US and South Africa. EU treats the cases under “normal” excessive

pricing regulation, requiring dominance etc., US and South Africa target Price Gouging / Excessive pricing

with benchmark of pre-crisis prices (US 10% increase, South Africa mixed approach allowing more “fairness”
considerations, where even a local shop was enforced against and fined).

* Intheir general responses, the majority of EU authorities firmly stressed their commitment to pursue
excessive pricing cases as a matter of anti-competitive practices and legal duty. This refutes the oft-repeated
assumption in the literature that authorities are hesitant or reluctant to pursue excessive price cases, as this
seem to have changed in the recent decade. The number of excessive pricing cases at both Commission level
as well as on member states level prior to COVID-19 was well on pair with margin squeeze, predatory pricing
and other related topics.
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Analysis of COVID-19 Excessive Pricing and global responses

* Pricing regulations were introduced in some EU countries, but competition authorities did not rely
on it per se as opposed to the South African cases. Furthermore, some countries pursues cases

under “consumer protection law”, “unfair pricing law, thus making it difficult to draw clear-cut
conclusions.

 Some countries combine competition and consumer protection agencies, where also more cases
were noted in those countries (UK, Italy, Poland). UK and Italy had pursued high-profile excessive
pricing cases in the recent years, this might have contributed to dramatic number of reported cases
in these countries making them outlier in the inquiry.

* Dominance & market share an issue in EU, not in US and South Africa. US and South Africa put
emphasis on “unconscionable” and “unfair” aspect of the practices, regardless of the size of the
undertaking and whether prices return to normal levels. Allow defences regarding increase in
price.
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Thesis: Main arguments of Neoclassical and Welfarist Schools

- Excessive, exploitative and “unfair” pricing not an evil in economics — This is
not entirely correct, as excessive pricing result in allocative in-efficiency, dead-
weight losses, undue wealth transfer etc. Since 2000 years, such pricing practices
are an evil in law, predating economics by eons, reflecting human bias and
preferences regarding “fairness in pricing”. This is also the core theory of harm
behind prohibition of cartels etc. although via exclusionary route (Article 101).

« Excessive Prices act as signal to entry — Again, this is not always correct, as entry
Is determined not by ex-ante but by ex-post prices; information about incumbent
and efficiencies etc., not only price per se. Dramatic price increases in case of
generics in the pharma sector cannot be explained by this model. Nor does this
approach help us during a pandemic. A Neo-Schumpterian approach to entry,
Innovation and creative / disruptive destruction should be considered.
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Thesis: Main arguments of Neoclassical and Welfarist Schools

- Enforcement against excessive prices risks chilling investments in costly and
risky R&D and excessive profits are the “reward” for such investments —
Again, this lacks legal basis in intellectual property law, which does not care if
investments are recouped or not, and at what profit levels. It also lacks legal basis
in Competition Law as Intellectual Property Rights are squarely within the ambit of
EU Competition Law as many times reaffirmed by CJEU. The statement also
conflicts with IO research, not finding demonstrable proof between increased
profits — increased innovation. Non-economic values matter.

« Assessment and finding of proper benchmarks is impossible -
This is not entirely correct, as assessment of excessive pricing is no more complex
than margin squeeze, predatory pricing, some mergers etc. In Pharma also
possible to work with HTA and QALY-metrics regarding “economic value”
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Anti-thesis: A new Law and Economics Paradigm

» The core assumptions of neoclassical, marginalist and welfarist schools worth revisiting
The recent decades research in behavioural economics and Neuro-economics have demonstrated that people
are not rational, we care more about fairness in transactions than we care about utility maximization, and that
collective preferences, and innovation, are not externalities.

« A growing body of literature involving some of the leading names in competition law and economics
question the “sanity” of neoclassical economics rigid analysis
Even Richard Posner, one of the founding fathers of Law and Economics revolution, have admitted the need for
a new approach to value, growth, markets and regulation. Paul Krugman recent book is titled “Arguing with
Zombies” regarding dead ideas still walking. Ariel Ezrachi and Maurice Stucke recent book is called
Competition Overdose, criticising “market slave” mentality and efficiency-paradigm. IMF, OECD, WTO have all
weighed in on the matter of economic inequality, rising mark-ups and the importance of competition law.

« There is no causal relationship between excessive profits and investments in R&D, seen from very few
empirical studies (pharma). Indeed, economic value if calculated per QALY is decreasing. Schumpeter was
incorrect regarding monopoly profits, but correct about dynamic innovation as creative destruction and engine
of competition in some industries.
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Synthesis: Putting Law back into “Law and Economics”

The Antitrust Revolution seems to be facing The Second Antitrust Revolution

The law is (and ought to be) concerned with one thing and one thing only, that is administration
of Justice and Fairness, if one follows the Kantian tradition = The law derives its authority from being
just and fair. Intent matter. So do non-economic values and preferences.

Essential, life-saving medicines (and vaccines) occupy a unique position. In displaying elements
such as indispensability of the product, nullity of choice, Right to Health, affordable access as
statutory duty, Payer Insensitivity (in case of Single Payer Health systems), it all compels us to use a
dynamic, complex systems analysis of competition in this sector. COVID-19 crisis provided an optimal
proxy to that effect.

There are a vast number of innovative, paradigm-changing approaches to calculation and
inclusion of Fairness in Competition Law and Economics. (Rabin, Konow, Sen, et alia.)

There are a multitude of approaches alongside behavioural economics, Neuro-economics, statistical
approaches, Big Data and Al approaches (regarding measuring and monitoring of prices) and so on.
The Digital Economy with zero price “products”, questionable “market power” and resultant g,

complexities in analysis is another challenge. UNIVERSITY OF
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Synthesis: Putting Law back into “Law and Economics”

« Recent excessive pharmaceutical pricing cases in EU have seen decisions by
competition authorities to be upheld by the highest appeals court in Italy, UK and
Denmark. Also EU Commission have secured commitments from a pharma
company, reducing prices by 70%, in a historic case. The arguments brought by
councils relying on neoclassical law and economics literature have been rejected

by the highest courts.

This translates to a very firm legal rejection of main body of neoclassical
minded literature on excessive, unfair pricing.

* The law is consistent. Economic analysis of the law is not. There is need for
update and reconciliation.
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Conclusions

* Excessive Pricing, as well as Fairness, evolving concepts in
competition law and economics. The neoclassical, marginalist
and welfarist economic schools are not well-suited for analysis
of dynamic competition, the legal and human inherent bias
towards “unfairness”, nor are they able to solve crisis dynamics
regarding excessive pricing resulting from demand-side
problems such as captured markets, indispensability of the
product, “fairness” etc.

* Although there are a host of metrics to be employed (Cost-plus,
spatiotemporal comparisons, profits, pre-entry / pre-crisis
prices), there is always a value-judgement to be struck, which
cannot be construed alongside static economic analysis, where
behavioral economics offer better solutions. Also statistical and
algorithmic approaches contributing to the development.
Fairness can indeed be “calculable”. Same with “unfairness”. See
FRAND e.g. UNIVERSITY OF
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Conclusions

* Although complexities and challenges should not be
under-estimated, nor should the deterrence effect and
the importance of competition law to deal with
excessive, unfair pricing. The excessive pricing cases are >4
not so few, well on pair with predatory / margin : 1
squeeze, and a dominance by a certain strand of £l —
economics have also contributed to this development.

* Risk of conflated approach where consumer protection
is sorted under competition law, also important to note
regulatory approaches as being of importance,
specially so during crisis, but also in other markets such
as pharma and digital. Competition law cannot solve all
evils, since it is not its function. Due to legal certainty, a
coherent and stringent benchmark and enforcement is tvrncire on R
needed. Not all “excessive” prices are unfair. COPENHAGEN @
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Thank you for your attention!

houghts and comments?

Behrang.Kianzad@jur.ku.dk
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