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ABSTRACT: Price gouging of essential items, and the global debate on pricing of vaccines and
treatments during the COVID-19 crisis provide an optimal proxy to revisit the law and
economics discourse on excessive pricing as an abuse of dominant position. Beyond a normative
soul-searching of the efficiency v fairness debate, this chapter analyses excessive pricing cases
during the COVID-19 pandemic in the EU, US, and South Africa respectively. The assertion is
made that neoclassical, marginalist, and welfarist law and economics schools will forever be in
direct conflict with the black letter law of European Competition Law, which prohibits unfair,
excessive pricing, and thus, other law and economics schools such as Keynesian, Behavioural,
and Neuro-economics offer far better congruence with the legislative intent and history of Article
102a TFEU.
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1. Introduction

One should never let a good crisis go to waste, as Rahm Emanuel, President Obama's former
chief of staff famously put it. The COVID-19 crisis is no exception, with many fortune seekers
trying to enrich themselves through the crisis by way of price gouging and excessive pricing. This
provides an optimal proxy to revisit law and economics of unfair pricing as an anti-competitive
practice, with an added focus on the fairness v efficiency debate.

The perceived unfairness in taking undue advantage of an economically dependent position,
especially in times of crisis such as war and pandemic, constitutes the ratio legis informing the
prohibition from its inception centuries ago and onwards. The charging of unfair, excessive
prices has long been prohibited in European Competition Law per Article 102a TFEU,
applicable throughout all Member States by way of direct effect, provided the investigated firm is
“dominant” in the internal market and the practices are capable of affecting trade between
Member States.

The prohibition of excessive pricing, in general, belongs to one of the oldest legal constructs in
human history dating back to the days of Hammurabi, Jewish Halacha, The Bible, Islamic Law,
Roman Law, and all the way to our present days.' Virtually all OECD-jurisdictions around the
world contain some form of prohibition of “unfair” or “excessive” pricing and price gouging as
an abuse of competition law — minus US, Canada, Mexico, Australia, and New Zealand — further
demonstrating the universality of the concept beyond its profound historical roots”.

Like a mythical giant, dormant but defiant, excessive pricing time and again captures the attention
of policymakers, competition law practitioners, and scholars, breaking away with normative and
empirical chains bestowed upon its enforcement by a certain strand of law and economics.
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Where one side of the debate elevates supposed virtues of excessive prices,(Kiuhn 2017) self-
correcting markets,” and possible chilling effects in face of vigilant enforcement (Evans and
Padilla 2005), the other side of the axis points to wealth transfers being the prima facie
competition law concern® as well as to the erroneous assumptions by the antagonists of
enforcement,’ thus forwarding fairness and social policy concerns beyond a “purist” economic
efficiency doctrine.’

The economic standard model, roughly simplified, dictates that when demand surges, so do
prices and competition for markets and customers. This causes competitors, in the long run, to
enter the lucrative market and compete for market shares through higher efficiency and lower
prices, for the benefit of consumers, innovation, and competition in general. One can, however,
invoke the famous Keynesian quote that “In the long run we are all dead”, with rather grave
connotations in our current crisis, with the tragic loss of human life already towering in the short
run. The COVID-19 global pandemic thus elevated the matter of price gouging of essential
medical supplies, with excessive pricing cases being investigated by competition authorities
around the world’”. There is further an ongoing global debate on pricing and access regarding
COVID-treatments and vaccines at WHO, WTO, and WIPO levels.®

Dramatic, sudden price hikes on essential supplies (a practice known as price gouging, or
excessive pricing) are reported in many countries’ affected by the crisis. The Competition
Authorities in some jurisdictions received many complaints' in regard to excessive pricing /
price gouging and some pursued investigations, others are closely monitoring the developments.

As many other OECD-countries’ competition laws on excessive pricing have been modelled after
the prohibition in European Competition Law, this jurisdiction has been chosen as the main
analytical frame for the present chapter, with some references to US Antitrust, as the US Federal
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Law does not prohibit excessive pricing.'> Nevertheless, many US States include excessive pricing
/ price gouging prohibitions in their laws, and during the COVID-19 pandemic, hoarding and
price gouging of some designated essential items was explicitly banned per Presidential Order on
Federal level."” Some cases pursued in South Affica are also analysed, since these cases were
directly related to COVID-19 price gouging and displayed a rather different approach compared
to the European one, despite the South African law being modelled after Article 102a TFEU."

The focus of the present chapter rests mainly on the normative, legal-economic as well as legal-
philosophical ratio legis of the prohibition, and on the division between fairness and efficiency
approaches regarding the object of European Competition Law. The string of recent case law'
emerging around the EU (Denmatk (CD Pharma), Italy (Aspen Pharma) and UK (Pfizer / Flynn
Pharma) as well as the European Commission pursuing a unique excessive pricing case'® ending
in a commitment decision) further seems to indicate a possible shift in policy and jurisprudence.

A point which was also noted by Advocate General (henceforth AG) Pitruzzella in the most
recent excessive pricing cases considered by the Court of Justice of the European Union
(henceforth CJEU). As noted by AG Pitruzzella, “For a long time, the Commission and the
national competition authorities pursued that type of anticompetitive practice on a rather limited
basis. In recent years, however, there has been a revival of the concept of “unfair prices”, as
evidenced by the growing number of cases handled by the national competition authorities and
the Commission, and by the cases brought before the Court.”"”

Indeed, despite the re-occurring criticism in the neoclassical, marginalist, and welfarist law and
economics literature, both the European Commission as well as Member States and their
competition authorities have time and again demonstrated their commitments to apply the law
against unfair pricing “as is”. The COVID-19 crisis demonstrated this willingness to pursue
excessive pricing and price gouging once again, re-affirming the ratio legis of the
prohibition.(Cary et al. 2020) The ability of COVID-19 vaccines and treatments to adjust towards
an equilibrium offers a bleak prospect for rapidly resolving a global pandemic, having devastating
effects on the global economy at large. The COVID-19 crisis thus provides an optimal analytical
framework regarding significantly diverging views in competition law and economics on
excessive pricing enforcement.

The paper is structured as follows. Following the introductory section depicting the excessive
pricing theme in general, Section two offers a critical assessment of the neoclassical and welfarist
law and economics theories, informing much of the scholarly debate on excessive pricing as an
anti-competitive practice. Section three presents an overview of the prohibition as well as
recent, non COVID-19-related enforcement actions in European Competition Law. Section
four recounts some examples of excessive pricing and price gouging during the COVID-19
pandemic in the US, UK, EU, and South Africa. Section five concludes with some law and
policy reflections.
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2. The Giant in Chains - Excessive Pricing in Law & Economics

Excessive Pricing categorizes a situation where a dominant undertaking, often a legal monopolist,
is able to reap supra-competitive profits, not being sufficiently challenged by normal forces of
competition. The supra-competitive profits are thought to produce deadweight losses and
allocative in-efficiencies as well as harm to consumers in the form of undue wealth transfer,
depending on what economic theory of harm one avails oneself of."

Most OECD-jurisdictions prohibit excessive pricing and / or price gouging, minus the US,
Canada, Australia, New Zealand, and Mexico, although excessive pricing is banned in many states
in the US. The historical roots and the near-universal codification of the concept of excessive
pricing have, however, not mitigated the rather antagonistic debate alongside the seemingly
unreconcilable legal-economic positions, ranging from those denying the very existence of
excessive pricing”, let alone endorsing enforcement(Evans and Padilla 2005), to others
advocating energetic enforcement against excessive pricing as the prima facie core function of
Competition Law™. This tension reflects the divide between different strands of thought
regarding antitrust economics and a starkly divided debate on whether fairness or efficiency
should guide antitrust enforcement and policy.”'

According to marginal price theory and the law of supply and demand, the competitive price
should equal the marginal cost of production. However, in real life and markets, prices are set
above marginal cost and carry the potential to act as a signal for entry to competitors, where
post-entry prices are brought down to more competitive levels, but many times still exceeding
marginal costs, depending on the nature of the markets. Nor do the assumptions® regarding
rationality and profit (utility) maximization hold up in closer scrutiny.”

Excessive pricing categorizes a situation where an undertaking is able to set prolonged supra-
competitive prices, which either do not act as a signal to entry or are being maintained through
some deficiencies in the competitive structure of the market, in-elastic demand on the part of
consumers, and / or price insensitivity. Many times the dominance is created through past state
monopolies, exclusive rights or legal monopoly by way of intellectual property rights such as
patents - or, in the case of a pandemic, temporary dominance and “market capture” resulting
from a surge in demand.**

There is wide disagreement in the law and economics literature on the matter of excessive
pricing, where both normative and empirical elements related to assessment and finding of
proper competitive price and profit benchmarks are elevated.”” Nevertheless, one might note a
certain monolithic and circular character in the debate, relying on dubious neoclassical and
marginalist assumptions™, exposing the normative tensions between the legal and economic
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disciplines,”’ especially so when regarding the Economic Analysis of Law in the Posnerian
tradition and the European legal tradition.”®

One such assumption is the supposed “rarity” of excessive price cases,” when in fact, the
number of cases is oftentimes comparable with Margin Squeeze and Predatory Price cases.(Evans
and Padilla 2005).”

A second assumption asserts the supposed “lack of competence” of Competition Authorities and
the “Impossibility Theorem” in regard to the assessment of competitive price and profit
benchmarks, which is, as asserted by many directors and councils at Competition Authorities
around the world,” a rather routine exercise in many other competition law cases at the
Authorities. The same holds true in regard to courts having to deal with complex FRAND and
Royalty-calculations, which are routinely done without meeting objections of the sort meeting
excessive pricing cases.

A third assumption regards the supposed risk of false positives and the associated costs, the
relative risk of false negatives, inaction, and the associated costs, i.e., a trade-off between Type 1
and Type 11, albeit in-depth calculations of such risks and costs along empirical lines are few and
far between, if ever undertaken on a formal basis.”

A fourth assumption regards the supposed self-correcting nature of excessive pricing, where
excessive prices are held to act as signals to entry, although settled, centuries-old wisdom about
markets should reveal that it is not mainly ex-ante prices but ex-post prices that are relevant for a
potential competitor, and, more importantly, information about the incumbent efficiencies and
the market structure overall that ultimately inform the decision of entry.”

A fifth assumption forwards the supposed harm to innovation,™ asserting that if risky and costly
innovations are not able to be rewarded with manifestly excessive pricing, which should be
excluded from competition law scrutiny, long-term innovation and thus consumer welfare would
be harmed. An assertion which still needs to be qualified along empirical lines,” let alone be
normatively substantiated,” as empirical evidence that enforcing the legal prohibition against
excessive pricing would harm innovation per se is lacking.

There is indeed some evidence demonstrating that more vigorous enforcement actually induces
innovation,” which is coherent with the theory that more competition and competitive pressure,
and not less, spurs innovation, especially in fields where competition is driven not by static price
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competition but first and foremost through dynamic, innovation-based competition.(Canoy and
Tichem 2018)

There are further exceptions to be taken with this quasi-Schumpeterian position® in equating
monopoly profits as the necessary and most focal element behind innovation™ as well as
insulating abuses of intellectual property rights from competition law scrutiny,” but this is
outside of the present context of the chapter.*'.

It suffices to point out that according to the settled case law of the CJEU,* perfectly legal life
cycle management strategies under intellectual property law can come in conflict with
prohibitions laid down in Article 101 and 102 TFEU — such as the imposition of unfair, excessive
pricing, regardless if the goods in question are protected by any intellectual property rights or
not.”

The empirical assessment and screening tests employed in the jurisprudence of the European
Commission, Member States, and suggested in the literature will not be commented on in-depth,
as this chapter grapples mainly with the normative assumptions and underlying arguments for
and against enforcement, with a special view to COVID-19. The empirical objections to
excessive pricing enforcement, in turn, rely on the normative scaffolding informed by
assumptions regarding rationality, utility and wealth maximization, and exclusion of externalities
such as fairness preferences.*

The present work will thus approach the matter of excessive pricing by way of a normative soul-
searching of certain strands of economics (neoclassical, welfarist, Chicagoan) in regard to
Competition Law analysis and enforcement, elevating the inherent tension between these strands
of economics and the legal discipline, as well as the question why some other strands of
economics (Keynesian, Behavioural, Neuro-economics) are much more suited and capable to
appreciate the ratio legis of the prohibition against excessive pricing.

2.1 Legal-Economics of Price, Value, and Profit

As a normative starting point, a conceptual distinction between value, price, and profit must be
made, a matter which has been the foundational cornerstone of political economy ever since its
inception. Where Smith, Ricardo, Marx et alia advanced different notions of labour theory of
value, Hayek, Walras, Pareto et alia of the neoclassical, marginal utility school focused more on
exchange and market value as such. The latter is, however, incapable of propetly accounting for
the inherent value of a good beyond what it will fetch in a free and competitive market, making
the notions of value and profit circular, with price being a function of competitive pressure,
marginal cost, and cost of fixed capital.
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Profit, however, is a function not of fixed capital, but of variable capital, where the price reflects
marginal cost-plus profit as a function of variable capital. This is the main reason why marginal
and neoclassical economics is at odds with profits being a function of an inherent value reflecting
the cost of production, fixed and variable capital, and associated opportunity costs, but instead
attempts to de-couple profit from value, and thus price, making it impossible for the theory to
come to terms with an “excessive profit”, since no profit ever is excessive, as the profit is neither
a function of value nor of price, but merely reflecting what the good can fetch in a (supposedly)
free and competitive market populated with utility-maximizing, rational agents.

This is the main reason why the welfarist, marginalist, and neoclassical schools tend to focus on
exclusionary elements regarding excessive pricing, and not on excessiveness in and of itself.
Hence the theory is nearly incapable of answering the question of when a price is excessive
relative to its economic value, since the economic value is defined only around exchange value,
and not use-value, inherent value, cost of production, or comparing products etc., where profit
only reflects demand-side dynamics, fully de-coupled from supply-side dynamics, cost of capital
and so on. Profits thus can rise dramatically without having any relation to the “economic value”,
as seen from empirical research on histotical mark-ups being increased through market power.*

Neoclassical economics, which has come to dominate much of the antitrust debate during the past
decades, is characterized by five core assumptions, those being 1) the assumption of scarcity of
resources, 2) the belief in Homo Oeconomicus, presupposing that all economic agents are self-
interested and act based on perfect and complete information and that the human good consists
in nothing more than economic welfare, 3) the idea of Ultilitarianism, meaning that human
behaviour can be reduced to rational calculation and maximization of welfare, 4) that the value of
any given thing originates from the value individuals consider it to have, and 5) the belief in
availability and readiness of multiple possibilities guiding the individuals in their search for the
optimal choice.*

As noted by Mestmicker, “Cost-benefit analysis is end-neutral. It can be applied to any given
purpose. Constitutions, statutes and precedents, however, are as a rule not end-neutral. The
question then is how to accommodate the normative implications of economic analysis with
diverse non-economic legal purposes”.”” Mounting a powerful attack on the philosophical
foundations of the Posnerian position and contrasting it to Hayek views, but also drawing on
Kant and Nietzsche, he seeks to re-connect the core function of the law with legal and moral
philosophy, which is and ought to be the DNA of the laws - although supplemented by sound
economic analyses of laws where applicable. As further aptly summarized by Klaus Mathis, “In
people’s minds, justice — however it is defined — has an immanent value, which is very difficult to
weigh up against an increase in economic efficiency.”*

What harm is associated with excessive pricing is hence dependent on the chosen theory of harm
informing the analysis, the core assumptions informing the theories, and what trade-offs on the
policy-level are chosen. If the competition law rationale is to increase overall efficiency and total
welfare, or instead to focus on consumer welfare and thus protect consumers from undue wealth
transfer to the monopolist - naturally impact the normative ratio legis of the prohibition and
concomitant enforcement priorities. This re-connects with the debate on efficiency or fairness as
competition law objective(s),” where the mainstream, neoclassical economics put the emphasis
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on the former,” and the behavioural and neuroeconomics schools allow for more fairness
considerations in pricing beyond economic efficiency.”

Evidently, there is a manifest tension between certain strands of economics and legal science,
where the legal science by tradition and the letter of the law focuses on the administration of
fairness and justice, and not on maximizing efficiency.” As noted by Mark Blaug in regard to
Richard Posner, “What he argues, when criticized, is simply that users of distributive justice will
have to be addressed outside the framework of standard economic analysis...But this is exactly
what Pareto, Kaldor and Hicks said years ago. Orthodox welfare economics, including the
“efficiency of the common law hypothesis” upheld by Posner, has simply stood still ever since
the 1930s.”>

Nevertheless, even a Chicagoan such as Richard Posner, reflecting over the tectonic shocks of
the Financial Crisis of 2008/9 and the crisis of capitalism, notes this deficiency in certain strands
of economics, stating, “Although they rested on unrealistic assumptions about people’s capacity
to acquire and process information, the tendency in economics was to assume (however
unrealistically) that people are “rational” in a very strong sense, and to seek to test the adequacy
of economic theory by accuracy of its predictions rather than by the realism of its assumptions.
The predictions have turned out to be inaccurate - both the predictions of rational-expectations
theory and those of the efficient markets hypothesis in the strong form in which stock prices are
assumed to discount future corporate profits accurately and “noise” trading, “momentum”

trading, stock bubbles and other anomalies are assumed away”.>

The Chicago School and its firm belief in market perfection thus lost some of its influence and
appeal since the emergence of behavioural economics,” challenging and refuting some of the core
assumptions of the former school.”® Also, the recent findings by Neuro-economics invariably
demonstrate a neural encoding(Hsu et al. 2008) and an inherent human bias towards fairness in
pricing and transactions,” therefore rebutting the utilitatian assumptions.”®

However, many of the core assumptions and assertions are still repeated in both textbooks and
policy comments as they would be as valid as when formulated some 80 years ago by the likes of
Marshall and Jevons, leading some scholars to dub this strand of economics somewhat derogatorily
to “Zombie Economics™, due to its astoundingly re-occurring character despite some of the core
assumptions being invalidated time and again.

Recent years have seen the rise of The New Progressive Antitrust School (also called New Brandeis
School or more derogatorily dubbed by neoclassical economists, Hipster Antitrust),” which calls
for a re-thinking of (or return to) the soul of Antitrust law in line with Keynesian economics to
incorporate some societal perspectives in respect to equality, fairness, and justice.”’ The COVID-
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19 crisis provided an apt example of revisiting centuries-old legal-economic debates such as the
tension between efficiency and fairness. It is by no way accidental nor anecdotal that in times of
global crisis (financial crisis, health pandemic etc.) we all become Kantian, and Keynesian, even
antagonists such as Milton Friedman.”

2.2 The Gigantic Debate - Arguments pro and contra Excessive Pricing Enforcement

Notably, there are three main non-interventionist arguments elevated in the neoclassical law and
economics literature against excessive pricing enforcement by competition authorities and courts,
relying on some of the assumptions accounted for above.

Firstly, high, supra-competitive, or excessive prices are not seen as harmful in and of themselves,
as high prices are presumed to entail a signalling effect to competitors to enter the market and
bring the prices down in the long run.”

Secondly, excessive pricing cases are asserted to comprise complex and costly endeavours due to
the difficulties of finding a proper competitive benchmark. Further, the number of cases is
asserted to be rather limited, and vigorous enforcement would risk turning competition
authorities into de-facto price regulators.(Evans and Padilla 2005)

Thirdly, excessive pricing enforcement is asserted to carry the risk of a chilling effect on dynamic
sectors with costly and risky sunk costs, and thereby harming innovation and thus consumer
welfare in the long run.”*

These arguments are countered by the interventionist school. Firstly, high prices do not always
act as a signalling effect and markets are not self-correcting, even in cases with lower barriers to
entry, as it is the post-entry price that would be of interest for potential entrants and not the ex-
ante price.” Secondly, the number of cases of excessive pricing is not all that limited, and the
complexity of the cases and the reluctance of competition authorities to pursue such cases are
rather exaggerated, as complex price-cost calculations are also done in predatory pricing and
margin squeeze cases.”” Thirdly, the valid law, legislative intent, and competition policy in regard
to the protection of consumers against monopolists compels competition authorities to apply the
law as is,” and substituting a theoretical long-term potential gain with a short-term manifest
illegal conduct is not a workable standard for competition law, especially in cases of “captured”
markets and consumer segments due to in-elasticity of demand.*

One of the main troubles plaguing the debate on excessive pricing in European Competition Law
is the somewhat circular and monolithic references by the antagonists of the enforcement to a
certain “common wisdom”, “consensus”, or “economic theory”. This positing of one strand of
economics as the only strand, or the most rational, all-encompassing and superior, risks being
nothing more than a self-fulfilling prophecy, devoid of empirical content. Indeed, as with any
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other sciences, economics is comprised of many, in some instances opposing, schools of thought,
which also holds true regarding law and economics of competition law.”

Furthermore, what would constitute “economic sense” is wholly irrelevant from the perspective
of a European legal order, " which is not conditioned towards “economic sanity” or “welfare
maximizing” attributes of a certain legal code, for the code to be applied in a coherent and
uniform fashion. This is also where the main contribution of economic analysis of law is to be
found, to complement the legal analysis (as with other social sciences such as psychology), where
the elevated matters such as ex ante legal certainty regarding “fair” price levels and what
competitive benchmarks would be most suitable are of relevance. Whereas the neoclassical
economics find their root in the Utilitarian and Welfarist perspectives, focusing on economic
efficiency and total welfare, the Keynesian, neo-Keynesian, and the Behavioural schools allow
more room for other public policy rationales beyond economic efficiency.”

It suffices to state that neoclassical, marginalist, and welfarist law and economics schools do not
recognize the position expressed in European Law per Article 102 TFE, nor the settled case
law,” neither normatively nor empirically. They thus point to what they perceive as normative
and empirical fallacies of the legal prohibition, in turn forwarding excessive pricing as being
“...not only not unlawful, but it is also an important element of the free market system.””

2.3 Efficiency v Fairness

Perhaps the most obvious contradiction in neoclassical, marginalist, and welfarist opposition to
enforcement against excessive pricing is to be derived internally from the discourse’s own
positing of excessive prices as the ultimate form of abuse of dominance, creating deadweight loss
and in-efficiencies, while at the same time advocating against enforcement on the normative level,
no matter if proper competitive benchmarks can be found or not on the empirical level.

As somewhat rhetorically asked by Bruce Lyons, joining Ariel Ezrachi, David Gilo et alia
mentioned above: “If exclusionary abuses are bad because they ultimately exploit consumers,
why should the policy emphasis not be on directly exploitative abuses?””

As per the legal tradition, it is the object and not only the effect that is of interest, due to the
“unfairness” excessive pricing is perceived to entail. The reason for this per se illegality approach
is made more clear through behavioural economics research” on the subject and insights into
bounded rationality as well as context-specific preferences, demonstrating the human bias
towards fairness in transactions’® - we do care about fairness, sometimes more than we care
about utility and efficiency”” - thus it would be counter-intuitive to human nature and our legal

69 Ezrachi (2016).
70 Wils (2014).

71 Atkinson and Audretsch (2011).

72 Case 27/76 United Brands Company and United Brands Continentaal BV v Commission of the European Communities, ECLI:EU:C:1978:22;
Case Case 26-75, General Motors Continental NV v Commission of the European Communities, Judgment of the Court of 13 November 1975,
ECLLEU:C:1975:150; Case 226/84, British Leyland Public Limited Company v Commission of the European Communities, Judgment of the
Court (Fifth Chamber) of 11 November 1986, ECLI:EU:C:1986:421; Case C-177/16 - Biedtiba ‘Autortiesibu Un Komunicésanas Konsultaciju
Agentira - Latvijas Autoru Apvieniba’ Konkurences Padome, ECLI:EU:C:2017:689.

73 Justice Antonin Scalia in Verizon Communications, Inc v Law Offices of Curtis v Trinko, LLP 157 L Ed 2d 823, 836 (2004).

74 Lyons (2007).

75 Sunstein et al. (1998).

76 Kahneman et al. (1986b).
77 Konow (2003).
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history to deviate from this point in public policy expressed in laws governing human behaviour,
soclety, and markets.

This contrasts to the marginalist and welfarist view, where at the height of the pandemic, one
could note some economists cautioning against price gouging actions, stating, ““The choice is
between low prices with no availability and nothing to buy, or high prices where the supply is
going to be available...Price gouging laws won’t do anything to address the panic buying because
if prices stay low, then the toilet paper is going to get bought up by the people who get there
first.””

The statement is an apt example of the hyper-formalist approach advancing overall economic
efficiency as the sole value to be pursued, even during a pandemic, as this would be the most
efficient allocation of scarce resources. As counter-intuitive as this would be to the ratio legis of
the prohibition of price gouging and profiteering, during a pandemic or beyond, the argument
deserves scrutiny.

In order for the argument to survive scrutiny, first, we must entertain the possibility of
disproportionate death tolls as a direct result of excessive pricing of essential items, where only
the wealthy and able can afford the price and the wait early in line to satisfy their “utility
function.”

Secondly, this position does not propetly account for initial endowments, unfair distribution, nor
the manifest possibility of bringing prices down and ensuring efficient and equitable allocation of
resources when market forces and dynamics fail. The rich and benevolent are most plausibly able
to buy their way through the line as well by paying agents.

Thirdly, the theory does not propetly engage with an actual economic assessment of whether a
price increase is justified as a function of rising costs, how much mark-up should be allowed
during a pandemic, and how to distinguish between justified high prices, and unfair, excessive
prices. This is deemed superfluous, near-impossible, and if possible harmful to a range of market
and innovation dynamics. Not because it is intellectually unimaginable to do so, but because the
theory rests upon a set of values and a narrow interpretation of the functionality and
appropriateness of including such values into the analysis, matters which have been addressed by
some Nobel Prize Laureates such as Paul Krugman.”

The notion that tasking competition law with anything but economic efficiency, since all other
notions would be “political” or “moral” is a moral-political statement in itself, reflecting the
consequentialist nature of welfarist school of law and economics, same with the notion that
“fairness” is not an “economic concept”, as both these assertions are rooted in a meta-subjective
perspective on what (political) economic theory is or ought to be, and actually ignoring the
economic inefficiency of excessive prices, let alone its “fairness” element as a matter of law.

The sheer number of Nobel Prizes in Economics awarded to economists dealing with the
concept of “fairness” in one way or other as well as the vast numbers of journal articles and
books dealing with “economics” and “fairness” demonstrate that the statements are not given by
any natural order of things, as both concepts and reasoning in economics as well as in other areas

78 Mark J. Perry in Washington Post, “Economists: Federal crackdown on price gouging may do more harm than good”, available at:
https:/ /www.washingtontimes.com/news/2020/mar/24/coronavirus-related-price-gouging-federal-crackdow/, accessed 2020-09-25.

7 Paul Krugman, “How Did Economists Get It So Wrong?”, The New York Times, September 2 2009,
https:/ /www.nytimes.com/2009/09/06/magazine/06Economic-t.html, accessed 2020-09-25.
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of science are constantly evolving due to the growing understanding of the human nature and
society in general.

The list of Nobel Laureates in Economics who have engaged themselves with the matter of
fairness in one way or another can be extended to Richard Thaler (2017), Daniel Kahneman
(2002), Amartaya Sen (1998), Robert Solow (1987), and Joseph Stiglitz (2001). To this list, and
highly relevant in the context of a public health crisis, we shall add the seminal work by fellow
Nobel Laureate in Economics, Kenneth | Arrow (1972), on the inherent deficiencies in the
healthcare markets overall and the need for public intervention.

The excessive pricing debate thus exposes some of the most intricate issues in law and
economics, price theory, and core assumptions in regard to utility, rational choice, collective
preferences, fairness, and so on. The standard price theory does not fulfil its function in markets
with in-elastic demand, price-insensitivity, bounded rationality, and inherent human bias towards
fairness® in transactions as established by recent decades of research in Behavioural *' and
Neuro-economics.” The marginal price theory is further at odds with the sector where the
marginal cost of production is negligible or close to zero (the case of tech-giants, multi-sided
platforms, digital products and so on) and the competition is structured along dynamic,

innovation-based discourse and not alongside traditional competition via prices and outputs.

Summing up, regarding the arguments against excessive pricing enforcement relying on crucial
assumptions enabling the arguments, as articulated by Nobel Laureate Robert Solow, “All theory
depends on assumptions which are not quite true. That is what makes it theory. The art of
successful theorizing is to make the inevitable simplifying assumptions in such a way that the
final results are not very sensitive. A “crucial” assumption is one on which the conclusions do
depend sensitively, and it is important that crucial assumptions be reasonably realistic. When the
results of a theory seem to flow specifically from a special crucial assumption, then if the
assumption is dubious, the results are suspect.””

3. A Familiar Giant - Excessive Pricing in European Competition Law & Policy

European Competition Law prohibits imposition of unfair pricing as per Treaty on the
Functioning of the European Union, thereby imposing a special responsibility on dominant
undertakings not to misuse their position of economic strength to reap trading benefits they
otherwise would not. Article 102a TFEU thus states:

“Any abuse by one or more undertakings of a dominant position within the internal market or in
a substantial part of it shall be prohibited as incompatible with the internal market in so far as it
may affect trade between Member States. Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading
conditions”

The statute does not define where the boundary between a high, competitive price, and an unfair,
excessive price is to be drawn, but this question has been addressed by the jurisprudence of the
Commission and the Court of Justice of the European Union. In its seminal United Brands

80 Malc et al. (2016).

81 Xia et al. (2004).

82 Mendez (2009).

8 Solow R (2010) Prepared Statement - Building a Science of Economics for the Real World.
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decision,* the court created a two-step assessment which today still is the gold standard in regard
to the assessment of excessive pricing, although developed and completed through subsequent
jurisprudence and economic research. The Court in United Brands held that the alleged excessive
nature of a price by a dominant undertaking could be determined “inter alia” based on a two-
limb test:

1. The price must be “excessive”, targeting the difference between the cost of production
and the selling price of the product (excessive limb); and

2. The price must be “unfair” either (i) in itself or (if) when compared to competing
products (unfairness limb)

Excessive prices per Article 102a TFEU were in this case - which concerned the pricing of
Chiquita bananas within the European community - defined as prices having no reasonable
relation to the economic value of the product. The excess, in turn, could be determined
objectively if it would be possible to calculate it through a comparison between the selling price
of the product and its cost of production, which would disclose the “profit margin”. Thereafter
the question to be determined would consist in answering the question if the disclosed difference
between cost and price is “excessive”, and whether this excessive price would be “either unfair in

itself or when compared with competing products”.”

Recently the decades-old test in United Brands was updated in the AKKA / LAA case,”
concerning allegedly excessive rates set by a royalty collecting society in Latvia. The Latvian court
had asked the CJEU to provide guidance on the United Brands test in regard to geographic
comparisons of prices charged by similar undertakings in other member states. The court held
that the comparator must be “selected in accordance with objective, appropriate and verifiable
criteria”, and done on a “consistent” basis, leading to an observance of a “significant and
persistent” difference is “appreciable”, in itself “indicative of an abuse”.

Dominance has been defined as, inter alia, possessing more than 40 percent of the relevant
market shares. Concerning the dominance issue, the CJEU clarified this matter in its United
Brands judgement as being “a position of economic strength enjoyed by an undertaking which
enables it to hinder the maintenance of elective competition on the relevant market by allowing it
to behave to an appreciable extent independently of its competitors and customers.””’ This
definition of dominance was later re-affirmed in the Hoffmann-T.a Roche case.*

The court once again re-iterated the above in the Michelin case with the addition of
“...independently of its competitors and customers and ultimately of consumers.”® The above is
of importance when reflecting upon the matters of “temporary dominance” during a pandemic

84 Case 27/76 United Brands Company and United Brands Continentaal BV v Commission of the European Communities, No. Case 27/76,
ECLLEU:C:1978:22

8 Judgment of the Court of 14 February 1978 in Case 27/76, United Brands Company and United Brands Continentaal BV v Commission of the
European Communities, ECLI:EU:C:1978:22; See paras 250-253 regarding the test for excessive pricing.

86 Case AKKA / LAA C-177/16 - Biedriba ‘Autortiesibu Un Komunicésanas Konsultaciju Agentara - Latvijas Autoru Apvieniba’ Konkurences
Padome, EU:C:2017:286.

87 Case 27/76 United Brands Company and United Brands Continentaal BV v Commission of the European Communities, No. Case 27/76,
ECLI:EU:C:1978:22 (1978), para 65; See also Case Case 26-75, General Motors Continental NV v Commission of the Eurgpean Communities, Judgment of the
Court of 13 November 1975, ECLI:EU:C:1975:150.

88 Case 85/76, Hoffmann-La Roche & Co. AG v Commission of the European Communities, Judgment of the Court of 13 February 1979,
ECLL:EU:C:1979:36, para 70.

8 Case 322/81, NV Nederlandsche Banden Industrie Michelin v Commission of the European Communities, Judgment of the Court of 9
November 1983, ECLI:EU:C:1983:313, | para 6.
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and economic dependence, a matter which was also addressed in the ABG Oil case,” where a
temporary dominance during times of crisis would, given certain conditions, be sufficient to
create liability.

Regarding the dominance criteria in order for the prohibition to be triggered, although the “rule
of thumb” points to market shares of 40 percent and above, both the jurisprudence of CJEU as
well as the Guidance by the Commission allow for alternative approaches to dominance. This is
structured mainly around four themes, these being a) defining the relevant market narrowly b)
temporary dominance along the lines of ABG Oil case c) analysis of collective dominance if
several undertakings are collectively dominant d) considering the substantial difference in price
relative to competitive level as an indicator of dominance.”

As envisaged by the Commission in its Guidance on Enforcement Priorities on Article 102
TFEU, “ The Commission considers that an undertaking which is capable of profitably
increasing prices above the competitive level for a significant period of time does not face
sufficiently effective competitive constraints and can thus generally be regarded as dominant.””
The Sherman Act does indeed prohibit “unfair competition”, without defining it further, in the
same vein as the European Competition Law. As noted by Johannes Laitenberger, then director
of DG Competition, in 2017, “Fairness” is as old as competition law itself. Standing on the floor
of the U.S. Senate in 1890, Senator Sherman explained that his bill was about ensuring “free and
fair competition...Likewise, the Spaak Report of 1956 — when the EU competition rules were first
discussed — stressed the importance of “fair” competition.””

Moving on to distinguish “competition law” from “unfair trading” laws as per the German legal
tradition, he pointed to the fact that although competition law is primarily more concerned with
restriction of competition than inequitable behaviour among competitors, the matter of fairness
belongs firmly to the realm of competition law, as well. He stated that, “The term “fair” appears
in Article 101(3) TFEU. The term “unfair” appears in Article 102 TFEU. The preamble of the
TFEU calls for concerted action in order to guarantee “fair” competition. It is a rationale that
underpins the EU competition rules."”

Margarethe Vesterager, then European Commissioner for Competition, on her part raised the
matter of fairness to become the front and centre of the EU Competition policy, speaking on the
matter of digital markets and fairness in 2018, she stated that:

“I don't think that we should be shy to admit that competition policy also reflects an idea of what
society should be like. It reflects the idea of a Europe that works fairly for everyone... So
competition policy helps build a fair society. And it's been doing that since the start, sixty years
ago... We don't need a new rule of fairness in our system. Because fair markets are just what

competition is about.””

% 77/327/EEC, Commission Decision of 19 April 1977 relating to a proceeding under Article 86 of the EEC Treaty (IV/28.841 - ABG/Oil
companies operating in the Netherlands), O] L 117, 9.5.1977, p. 1-16.

91 Cary et al. (30April2020).
92 European Commission, “Guidance on the Commission’s Enforcement Priorities in Applying Article 82 EC Treaty of the EC Treaty to Abusive
Exclusionary Conduct by Dominant Undertakings’ COM (2008) 832 Final - OJ C 45, 24.2.2009, p. 7-20” (Brussels, May 12, 2008), para 11.

% Johannes Laitenberger, “EU Competition Law in Innovation and Digital Markets: Fairness and the Consumer Welfare Perspective” (Brussels,
October 10, 2017), https://ec.europa.cu/competition/speeches/text/sp2017_15_en.pdf, accessed 2020-04-20.
94 Laitenberger, 2017.

% Vesterager M (2018) Fair markets in a digital world.
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She revisited the theme of fairness in yet another speech in 2018, this time at a conference titled
“Fairness and Competition”, stating, ““The Code of Hammurabi sets out to make sure the market
works fairly by regulating the prices for things like hiring a ferryboat. Those regulations, of
course, could produce mixed results. But today, we have a more refined answer to that question
of how to make markets fair — an answer that includes the competition rules.”

In regard to the matter of exploitative, unfair, and excessive pricing by dominant undertakings
and detailing the latest actions by the Commission in regard to exploitative pricing practices, in a
speech in 2016, Vesterager stated that ““...We’re still bound to come across cases where
competition hasn’t been enough to provide a real choice. Where dominant businesses are
exploiting their customers, by charging excessive prices or imposing unfair terms...But we also
need to be careful that we don’t end up with competition authorities taking the place of the
market. The last thing we should be doing is to set ourselves up as a regulator, deciding on the
right price. But there can still be times when we need to intervene. We need to act carefully when
we deal with excessive prices. The best defence against exploitation remains the ability to walk
away. So we can often protect consumers just by stopping powerful companies from driving their
rivals out of the market. But we still have the option of acting directly against excessive prices.
Because we have a responsibility to the public. And we should be willing to use every means we
have to fulfil that responsibility.””

Going further back in time, Neelie Kroes, then Member of the European Commission in charge
of Competition Policy in 2005, stated, “My own philosophy on this is fairly simple. First, it is
competition, and not competitors, that is to be protected. Second, ultimately the aim is to avoid
consumer harm. I like aggressive competition — including by dominant companies - and I don't
care if it may hurt competitors — as long as it ultimately benefits consumers. That is because the
main and ultimate objective of Article 82 is to protect consumers, and this does, of course,
require the protection of an undistorted competitive process on the market.””’

This particular legal-policy focus on fairness towards consumers as being a central tenet of
European Competition Law is also self-evident in a range of other Commission statements and
documents in regard to fairness and European Competition Law. One such legal-policy
expression of the European focus on “excessive pricing” as something inherently evil and
harmful to consumers warranting enforcement beyond market dynamics is the work of the
Commission on combatting excessive mobile roaming surcharges. A legislative saga that begun in
2007 and ended some ten years later with the abolishing of all roaming charges within the
European Union, therefore since 15 June 2017, European consumers have been able to use their
mobile devices when travelling in the EU, paying the same prices as they would do at home, the
so-called “Roam like at Home” principle.”

Others, such as Simon Bishop and Mike Walker, contest the economic sanity of the actions,
labelling the cases as “an example of a regulator “knowing an abuse when I see One” even

% Margarethe Vesterager, “Protecting Consumers from Exploitation” (Chillin” Competition Conference, Brussels, November 21, 2016),
https://ec.curopa.cu/commission/commissioners/2014-2019 /vestager/announcements/ protecting-consumers-exploitation_en, accessed 2020-
04-20.

97 Kroes N (2005) Preliminary Thoughts on Policy Review of Article 82.

% BEuropean Commission, “Roaming charges - What has the European Commission done so far?”, https://ec.ecuropa.cu/digital-single-
market/en/roaming-charges-what-has-european-commission-done-so-far, accessed 2020-04-20; see also (2007) REGULATION (EC) No
717/2007 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 27 June 2007 on roaming on public mobile telephone
networks within the Community and amending Directive 2002/21/EC.REGULATION (EU) No 531/2012 OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL of 13 June 2012 on roaming on public mobile communications networks within the Union, OJ :
JOL_2012_172_R_0010_01.
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though they were unable to show it analytically (and hence dropped the Article 82 case). It was
probably not the Commission’s finest hour.””

The statement is somewhat surprising, since both investigations were supported by a detailed
audit of the cost structure of the undertakings and competitive structure of the market,
conducted by an external expert audit company. The affected companies are still in business,
profitably so, and both the consumers and the competitive structure are much better off. One
could probably argue that this was indeed one of the Commission’s finest hours in regard to
enforcing European Competition Law with a focus on Consumer Welfare. The Commission
investigation and subsequent Commitment Decisions in both Gazprom'” and Aspen Pharma
cases also document some recent Commission approaches in applying the legal content of Article
102a TFEU.

101

As formulated by Ioannis Lianos, ““The normative conundrum that follows is not clarified by
positive EU competition law, as the EU courts have embraced different goals and the drafting of
the EU Treaties requires that EU competition law provisions should be interpreted in accordance
with the rest of the EU Treaties’ provisions, hence leading to the emergence a more holistic EU
competition law”'", albeit he also asserts that “the quest for the goals of competition law may
prove in the end a meaningless exercise. Indeed, social goals affecting the interpretation and
implementation of EU competition law are evolving and are highly dependent on the institutional
and political context.” It has also been asserted that competition law should not be viewed as
rigidly and “purely” as one area of law governed wholly by economic reasoning, thereby ignoring
legal concepts and reasonings that might be “alien” to economic thought, so Ezrachi, “the
sponge-like characteristics of competition law make it inherently pre-disposed to a wide range of
values and considerations. Its true scope and nature are not “pure” nor a “given” of a consistent
objective reality, but rather a complex and, at times, inconsistent expression of many values.”'”

As further noted by Reto M Hilty in regard to the normative nature of competition law and
justification for intervention in the market dynamics alongside other than economic elements, “It
should be added that in a constitutional state (“Rechtsstaat”), committed not only to liberal
values, but which also seeks to realise other socio-politically consolidated values, the stated target
values need not only be of an economic nature. The law of market behaviour may, in fact, find its
justification also in, for example, social justice, cultural diversity or ecological sustainability.” '**
Although much of the law and economics literature on the subject of excessive pricing have
elevated the scarcity of cases on the Commission level,'” | there have, in fact, consistently been
many excessive pricing cases on the Member State level, with cases on Commission level being
rather on pair with margin squeeze and predatory price cases.

The recent decade has noted a surge in excessive pricing cases in Italy, Denmark, the UK in the
pharmaceutical sector, and also at the European Commission level, which is pursuing a
historically unique excessive pricing case of off-patent pharmaceuticals."”® Most cases thus were

% Bishop and Walker (2010).
100 CASE AT.39816 —Upstream gas supplies in Central and Eastern Europe (Gazprom) - Final Committment Decision, 24/05/2018.

101 Case at.40394 — Aspen — Commitments to the European Commission — 28 January 2021.

102 | janos (2013).
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106 European Commission, Press Release “Commission Opens Formal Investigation into Aspen Pharma’s Pricing Practices for Cancer Medicines -
1P/17/1323,” May 15, 2017, available at: https://ec.europa.cu/commission/presscorner/detail/en/IP 17 1323
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concerning a price hike of several thousand percent to older, off-patent essential medicines,
where the competition authorities in different Member States applied different versions of the
United Brands test (cost-plus approach, comparison with other markets, comparison with other
products etc.). The European Commission investigated pricing practices by a South African
pharmaceutical company across the Member States, assessing both cost-price elements but also
profits prevailing in the sector and among competitors, leading the undertaking to offer
commitments to lower prices by 70 percent across the EU."”

This development seems to coincide with a shift in policy towards emphasizing fairness and
consumerist protection positions in European Competition Law in general.'” The resolute
commitment by the European Commission to enforce antitrust laws as a matter of statutory duty
and not only as an effects-based approach was again voiced by Commissioner Margarethe
Vesterager as recent as during the Enforcers Roundtable at the American Bar Association Spring
meeting of 2020, delivered online due to the COVID-19 crisis.'” As will be detailed in the next
section, the COVID-19 crisis has also noted many instances of complaints in regard to excessive

pricing and price gouging.

4. The Giant Awakens - Excessive pricing and Price Gouging during COVID-19 crisis

Extraordinary times create extraordinary situations. As noted by Motta, the ability of even small
local shops to raise prices during the COVID-19 pandemic increased considerably, “In cases of
excess demand, even a small firm may have considerable market power. Under normal demand
conditions, if any firm tried to set a high price, its rivals would use their spare capacity to
undercut it and sell more. But, if at that high price, each firm’s demand is higher than its capacity,
there would be no incentive to cut prices. When firms already sell at capacity, by lowering their
price they would sell the same amount, but make less profit. In other words, when demand is
much higher than capacity, even “small” firms may be endowed with significant market power,
that is, they may be dominant.””'"’

The COVID-19 crisis amounting to a public health and economic crisis alike with demands
surging for items such as facemasks, hand-sanitizers, funereal services, food items, and so on
propelled the matter of price gouging and excessive pricing further to the centre stage. Despite
many Competition Authorities at an early stage of pandemic warning against such practices,'"
there are many reports globally of occurrences of such price gouging episodes, with some
authorities opening investigations.''?

107 Case at.40394 — Aspen — commitments to the European Commission — 28 January 2021.

108 ]:uropean Commission, Impact Assessment for a possible New Competition Tool, available at:
tool/index en.html, accessed 2020-07-01; See also UK Competiton and

Marketﬁ Authorlt\ Press-Release, “ New regime needed to take on tech glants” 1 Julv 2020, available at

10 Massimo Motta, “ Price regulation in times of crisis can be tricky”, April 22 2020, https://www.dailymaverick.co.za/opinionista/2020-04-22-
price-regulation-in-times-of-crisis-can-be-tricky/, accessed 2020-09-20.

11 UK Competition and Market Authority, “ CMA approach to business cooperation in response to coronavirus (COVID-19)”,

https:/ /www.gov.uk/government/publications/cma-approach-to-business-cooperation-in-response-to-covid-19, accessed 2020-09-20; European
Competition Network (ECN), “ Antitrust: Joint statement by the huropean Competition Network (ECN) on application of competmon law
during the Corona crisis”, 23 March 2020, https: 202003 j sis.

112 Some patt of this section on excessive pricing in European Union during COVID-19 has previously been published in Kianzad (2021).
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During a pandemic, war, or natural disaster, the normal forces of supply and demand might
temporarily cease to function as demand surges for certain items and supply chains will be
strained, thus resulting in higher prices which in many instances are justified by the higher costs
incurred. Nevertheless, such an extraordinary situation invariably opens the possibility to price
gouging and excessive pricing of items for which there is a surge in demand, which, according to
some views, are a manifestation of economic laws of supply and demand, and thus should not
constitute a concern for the legislature. If items are scarce and demanded by many, the “efficient
allocation would be that those who have the highest utility of the item, and thus prioritize to pay
most for the item, would also come in possession of the desired items, whether that be COVID-
19 treatment, facemasks or toilet paper.

2

This formalistic view is thus devoid of any “justice and fairness” considerations or otherwise
distributional and public health elements and focuses solely on “efficient allocation”. Therefore,
along with Utilitarian perspectives, Pareto Optimality,'” and the Hands-Off approach, the
formalistic view defers to market dynamics and the questions of distribution and access. The
matter of initial endowments, which invariably affect the possibility of utility satisfaction of
individuals, is deemed irrelevant in the strict positive economic analysis of law. Most jurisdictions
nevertheless prohibit price gouging and “unfair” profiteering, especially during extraordinary
circumstances, as a matter of public policy grounded on collective notions. This can indeed be
seen as a manifestation of collective preferences'* in regard to “justice and fairness,” where there
is an expectation that the public authority would act as unbiased arbiter and allocator during such
an extraordinary situation. This can be compared to the hypothesis that if an economist is subject
to a robbery, the robbery is castigated in a legal discipline not because it is deemed economically
in-efficient, but because it is contrary to public morale and legality.

During a crisis or pandemic such as COVID-19, the surging demand and shortage of supply are
capable of creating temporary but powerful dominance situations, also for undertakings that do
not possess sizeable market power, but through the market deficiencies resultant from the
pandemic are enabled to exercise market power vastly exceeding their actual market share. The
risk of excessive pricing behaviour thus increases relative to the indispensable character of the
products, the surge in demand, and the barriers to entry. At the same time, the legal requirement
of a “dominant position” if defined as narrowly as market shares in percentages of the total
relevant market might not be sufficient to properly take stock of the dynamics of excessive
pricing during a pandemic, where temporary dominance can be levied albeit lacking legally
established market shares.

In many instances, such temporary dominance and surge in prices will subside as a multitude of
competitors enter the market, efficiently bringing the prices down to competitive levels.
However, the increase in price during the dominance period still might constitute an undue
wealth transfer in and of itself, and thereby an anti-competitive practice, if not propetrly explained
by increases in production and distribution costs. As will be shown, some competition authorities
opened investigations in regard to complaints received regarding sharp price hikes, but ultimately
closed the investigations as prices had decreased to competitive pre-pandemic prices. From an
economic point of view, this dynamic might be satisfactory and pointing to the self-correcting

113 Encyclopaedia Britannica defines Pareto Optimality as “A state of affairs is Pareto-optimal (or Pareto-efficient) if and only if there is no
alternative state that would make some people better off without making anyone worse off. More precisely, a state of affairs x is said to be Pareto-
inefficient (or suboptimal) if and only if there is some state of affairs y such that no one strictly prefers x to y and at least one person strictly
prefers y to x. The concept of Pareto-optimality thus assumes that anyone would prefer an option that is cheaper, more efficient, or more reliable
or that otherwise comparatively improves one’s condition.”, available at https://www.britannica.com/topic/Pareto-optimality; accessed 2020-04-
20

114 Gilbert (2001).
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nature of excessive pricing. On the other hand, many emergency laws, as well as price gouging
laws, define a pre-crisis benchmark regarding prices, allowing for some cost-based defences,
thereby creating a benchmark many times lacking in a normal setting.

Nevertheless, from a legal standpoint, granting a carte-blanche to an abuse, simply owning to the
fact that the abuse has ceased during the investigation, is not always satisfactory, although it
might be argued that pursuing the case would be more costly and ultimately meritless since the
abuse has ceased. Those final consumers who had been subjugated to the price hike might indeed
not find justice being served in their case, thereby diminishing public confidence in the protective
shield competition law professes to confer.

The OECD-note on exploitative pricing practices during the COVID-19 pandemic assumes a
rather cautious position, albeit elevating some merits to excessive pricing enforcement, stating,
“Bringing excessive pricing cases in a crisis also comes with risks. Intervention against price
increases can lead to products being diverted to places where prices are not regulated, and hence
allowed to increase. Further, prices act as signals, and seeking to limit price increases can reduce
incentives to increase production, thereby delaying market entry or production increases that
would lower prices faster in the medium-term. Other risks include the consumption of agency
resources to prepare very demanding excessive pricing investigations; and the possibility that
bringing excessive pricing cases during a short-term crisis runs the risk of being untimely, given
the time it may take to successfully bring such cases...At the same time, bringing excessive pricing
cases may well be justified, and the best available alternative to address the challenges caused by
significant price increases of essential goods during a crisis. It has even been suggested that there
may be a role for competition authorities to act as temporary price regulators in circumstances

that allow for price gouging”.'"®

There are further many and forceful objections to what would constitute a competitive price and
profit margin, how this should be monitored, what effects on innovation and investments such a
“cap” on profits would entail, if any, and so on. The value of a product, when not determined
alongside the cost-plus approach, would, in turn, be given by what it would fetch in an open
market.

However, this does not disclose the actual economic value of the product, which might be
inflated, as a result of “capture” of a consumer segment by the dominant undertaking or the
monopolist and/or as a result of competition deficiencies in the matket, either via exploitative or
exclusionary practices.

As noted by the OECD-note on excessive pricing during the COVID-19 crisis, “Even as
competition authorities feel public or political pressure to bring such cases, it is possible that the
likelihood of success of such cases, and the deterrent effect of bringing them, is low. It is also
important to bear in mind that intervention against high prices can reduce incentives to increase
production and delay the achievement of a lower price equilibrium. Furthermore, intervention
against high prices can lead to products being diverted to and ending-up in places where prices
are not subject to constraints, leading to local consumers being worse off.”'"¢

The gist of the arguments above target uncertain outcomes, asserted (many times rather
exaggerated) risk of errors, and a subtle value trade-off alongside mainly welfarist economic

115 OECD, “Exploitative Pricing in the Time of COVID,” 2020, 15, available at: http://www.oecd.org/competition/Exploitative-pricing-in-the-
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discourse. It also risks conflating competition law enforcement with other parallel price regulating
actions, which serve different objectives, as the prohibition against excessive pricing is a legal
matter regarding the unfairness in undue wealth transfer, and abuse of a dominant, albeit
temporary, position.

As the South Affrican cases demonstrate in this section, investigations can indeed take place
during a short period of time (May-July) and be construed alongside sound legal-economic
benchmarks comprised of prices prior to the crisis, taking into account justified defences in
regard to increasing production and distribution costs.

As further stated by the OECD-note, “One option that could preclude the need to start formal
proceedings consists of competition authorities making it clear that they are closely monitoring
the market and ready to intervene promptly... Another option is to bring interim measures. Such
measures are appropriate in cases of urgency where there is a risk that competition will be
seriously damaged... A third alternative is to take into account the role that other regulatory tools,
and regulators, can play in addressing exploitative pricing practices — e.g. consumer protection,
public tender rules or price gouging laws.”'"’

This overt cautious approach risks creating a false duopoly between, on the one hand enforcing
the law ““as is”, and issuing warnings, interim measures, engaging in price monitoring activities,
etc. on the other hand. As seen in this section in the cases of both the UK and South Africa, the
authorities have been able to avail themselves of both sets of tools. If competition authorities
would balk at availing themselves of the most important tool at their disposal, having centuries-
old roots and a solid legal-economic framework (non-welfarist, that is), this would naturally erode
the confidence of the public in the competition law, especially during a pandemic where abuses
might be rather manifest and wide-ranging.

The lack of competence is raised next in the OECD-note, stating, “In most cases, the decision of
whether to bring excessive pricing cases hinges not only on the legal framework, but also on the
institutional capacity of regulators. Thus, an important preliminary question is whether
competition authorities or other regulatory authorities have the most appropriate combination of
tools and expertise to address excessive prices.”'"®

This argument, albeit certainly of merit in some instances regarding very young competition
authorities, is perhaps one of the frailest arguments of the antagonists of excessive pricing
enforcement, as such arguments in regard to “institutional capacities” are not raised as fervently
and frequently in regard to other rather complex areas of competition law and economics, such
as mergers, predatory pricing, margin squeeze etc. It might be of merit to ponder over why the
regulation of excessive profits suddenly raises such objections.

Nevertheless, the OECD-note correctly elevates the importance of other areas of law which can
be utilized to deal with excessive pricing. “It is true that neither consumer protection nor price
gouging require the detailed effects analysis that competition law relies on to ensure that
intervention leads to increased consumer welfare. This also means that enforcing these rules is
less burdensome on agencies and can be achieved in a more timely manner. Further, consumer
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protection and price gouging rules do not apply only to dominant firms, since this is not the
focus of their concerns.”""”

Below, some instances of law and policy in regard to excessive pricing and price gouging cases
from the US, European Union, and the UK are depicted in order to demonstrate the similarities
and differences in the global approaches.

4.1 United States

As excessive pricing in and out of itself does not constitute a Federal antitrust liability, or so goes
the dominant US interpretation by the Federal Trade Commission and Department of Justice
(with others contesting this interpretation),”™ price gouging was the focal point for US policy.

As many states already had price gouging statutes in place,””" most complaints were voiced to
State AGs. State laws prohibit price gouging along the lines of the sale of an “essential
commodity” at an “unconscionable” price, some requiring a “triggering event”, such as war,
pandemic, natural disaster etc., while others do not raise such requirements, some (like California,
District of Colombia, and New Jersey)'** capping the price increase at 10 percent duting a
pandemic or an emergency. Some states opted to introduce emergency legislation and executive
orders, such as the case of Michigan introducing enhanced restrictions on price gouging.'”’

In aletter to all United States Attorneys as well as heads of departments and law enforcement
agencies, Attorney General Barr voiced concerns about the possibility of price gouging and the
need to be vigilant. “We will not tolerate bad actors who treat the crisis as an opportunity to get
rich quick. We are beginning to receive reports of individuals using the crisis to hoard vital
medical items and then make inappropriate, windfall profits at the expense of public safety and
the health and welfare of our fellow citizens. Hoarding and price gouging activities inhibit the
government, health care professionals, and the public from implementing critical measures to
save lives and mitigate the spread of the virus.”'** The Department of Justice’s National Center
for Disaster Fraud (NCDF) complaint website offered the possibility to bring instances of price
gouging and hoarding to the attention of the authorities.'”

The Secretary of Health and Human Services issued a notice designating some essential items as
exempt from hoarding or being sold at exorbitant prices, including Personal protective
equipment (PPE), such as masks, shields and gloves, respirators, ventilators, drug products with
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the active ingredient chloroquine phosphate or hydroxychloroquine, sterilization services,
disinfecting devices, and medical gowns or apparel.'*

These actions relied on the Presidential Executive Order in regard to price gouging and hoarding,
which was issued by President Donald J. Trump on 26 March 2020."”” Thus making hoarding or
price gouging of some designated essentials a misdemeanour, punishable by up to one year in
prison and a fine of up to USD 10,000.'* The Department of Justice (DOJ) further announced
its commitment to pursue fraudulent activity and price gouging of items such as personal
protective equipment (PPE) and ventilators.'”
Indeed, there were many thousand instances™ of both hoarding and price gouging reported to
the authorities already in March 2020, regarding both online and retail trade, where Amazon on
its part issued a statement in regard to removing 500,000 items off its marketplace and banning
3,900 sellers for price-gouging."'

Nevertheless, as per a recent report by Public Citizen, numerous examples of price increases were
found on the e-commerce platform regarding essential products, some as much as 1,000 percent
over the expected price, as Amazon publicly blamed so-called third-party sellers for price
increases while continuing to allow third-party sellers to increase their prices."”” In New York, a
retailer accused of hoarding and price gouging of essential protective equipment like masks and
hand-sanitizers settled a price-gouging case by donating more than $450,000 worth of personal
protective equipment.'” There are many reports of fines being awarded to some of those found
liable for breaching State price gouging laws, such as in the case of New Jersey.'”

As there now exists a Federal route by way of the Executive Order, one might foresee cases
being pursued at the Federal level as well, depending on the willingness of the agencies to pursue
such cases.

4.2. United Kingdom

The UK CMA belong to one of the most active authorities during the pandemic, using both
“soft” instruments such as direct calls on certain sectors not to raise prices, combined with
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setting up a mechanism for complaints in regard to perceived excessive pricing and price
gouging, and ultimately availing itself of investigative powers.

At the beginning of the pandemic, the UK CMA, as part of the European Competition Network,
issued a joint declaration, where the principal commitment to pursuing excessive pricing and
price gouging cases was re-affirmed.'” In June and July 2020 the CMA again cautioned against
price gouging in certain sectors.'”

In March 2020, the CMA established a dedicated COVID-19 taskforce to identity, monitor, and
respond to competition and consumer problems arising from COVID-19 and the measures taken
to contain it. On 21 May 2020, the CMA published a report"’ which contains an analysis of
complaints received by the Covid-19 taskforce. According to the report, as of 17 May 2020, the
CMA had received over 9,000 complaints relating to potential excessive prices with reference to
COVID-19. Taken together, these businesses account for over 3,100 complaints, amounting to a
third of the total number of actionable complaints received about price rises.

On 3 July 2020, the CMA published a further report'”, showing that the number of price-related
complaints had decreased from 76 per day in April to 11 per day in June. As per the report, the
CMA had investigated complaints of unjustifiable price rises, and taken a number of steps to
prevent and address such practices. These include writing to 277 traders that have collectively
been the subject of over 4,600 complaints — over 40 percent of the total number of actionable
complaints received about price rises; which led to opening investigations into suspected
breaches of competition law by four pharmacies and convenience stores.

The investigations related to suspected charging of excessive and unfair prices for hand sanitizer
were tackled by working with trade associations, regulators, and other bodies to clarify
expectations and warn about the potential consequences of charging unjustifiably high prices.
Most recently, the CMA has published a joint letter with the General Pharmaceutical Council;
and it has issued a joint statement with trade associations in the retail, wholesale, and pharmacy
sectors.

As detailed per the report, “Between 20 March and 28 June, the proportion of complaints
relating to food and drink vs hygiene and personal care has flipped, with the former going from
around 70% to 25% and the latter doing the opposite. The medication category has grown
somewhat over time, from around 4% in March to a little over 10% in June. Overall, the most
complained about product is hand sanitiser, followed by toilet paper, chicken, rice and other
meats.”"”
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On 18 June 2020, the CMA launched four investigations into suspected charging of excessive and
unfair prices for hand sanitiser products.'*’ However, three of the investigations were closed in
July, where the CMA explained its decision in two cases as follows:

“Having carefully reviewed the evidence that it has gathered, the CMA considers that it is
unlikely that the retailers’ prices infringe competition law and that further investigation to reach a
definitive view in these two cases would deliver limited, if any, consumer benefits. The decision
to close the two cases does not amount to a definitive statement or finding as to whether the
respective parties to the investigations have infringed competition law, nor should any inference
be made to that effect.”'"!

One case was closed due to the CMA not considering the price cited to be excessive under
competition law. Finally, on 3 September 2020, the CMA closed the last investigation citing the
same reason, however as in the case of the previous decision adding, “The decision to close the
case does not amount to a definitive statement or finding as to whether the party to the
investigation has infringed competition law, nor should any inference be made to that effect. The
CMA’s decision to close this case does not prevent the CMA from opening an investigation in
the future if it were to receive new evidence which changed the assessment.”'** The CMA is,
however, pursuing multiple excessive pricing cases within the pharmaceutical sector, unrelated to
the COVID-19 pandemic.'"

4.3 European Union

Competition Authorities around the EU (such as Greece,'** France,'* Luxembourg,'*Portugal,'"’
Spain'*® | and the UK'*) at an early stage of the pandemic through public announcements made
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their intention know that they would closely monitor pricing behaviour regarding the supply of
some essential goods in high demand due to COVID-19.""

This was part of a joint effort by the European Competition Network (ECN), which issued a
joint statement in regard to the applicability of competition rules during the pandemic, noting:

“At the same time, it is of utmost importance to ensure that products considered essential to
protect the health of consumers in the current situation (e.g. face masks and sanitising gel) remain
available at competitive prices. The ECN will therefore not hesitate to take action against
companies taking advantage of the current situation by cartelising or abusing their dominant
position.”"!

Some of the Member States opted to introduce some price regulations, beyond issuing warnings
at the onset of the crisis. This was the case in France, where the price of hydro-alcoholic
sanitisers was regulated — 50 ml bottles are priced at EUR 2, 100ml bottles are priced at EUR 3,
300ml bottles are priced at EUR 5, and a litre of sanitiser costs EUR 15. It also fixed the price of
surgical masks at EUR 0.95."

This was the case also in Romania, where the Romanian competition authority announced that,
should actions under its competences prove insufficient to limit price increases to acceptable
levels, additional measures foreseen in a statute — including introducing price caps — might be
necessaty.” Other countries such as Malta also introduced such pricing regulations, as, during
the peak of the crisis, there were complaints regarding the prices of masks, particularly disposable
masks, which from inspections carried out in retail pharmacies by Officers from the Consumer
Affairs Office were being sold in the range of €1.25 to €2.25. A price order was issued
establishing the maximum price at which these masks could be sold."* Similar measures were
introduced in Croatia.

In Italy, facing numerous complaints in regard to price gouging, the Italian Competition
Authority (ICA) commenced investigations into the pricing of a private health and laboratory
group for serological tests to identify COVID-19 antibodies."” The ICA also initiated
proceedings against eBay and Amazon for misleading claims and price increases in the sale of
masks, hand sanitisers, and other pharmaceutical products.™ There is further a range of
investigations ongoing at ICA.
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In Spain, the CNMC, as of 2 June 2020, had received more than 500 complaints during the two
months the mailbox for complaints was set up, which led them to further announce
investigations into certain sectors such as funeral services, hydro-alcoholic gels, and financial
lending."”

In Greece, the Hellenic Competition Council (HCC) launched an inquiry into possible price
increases and output restrictions of healthcare materials and other products by way of requests
for information to a large number of companies active in the production, import, and marketing
of healthcare products, in particular surgical masks and disposable gloves, as well as other
products such as antiseptic wipes and antiseptic solutions."”® The HCC employed an algorithmic
approach in regard to the analysis of the data, finding some prices as outliers. The HCC made its
intention known to further investigate any anti-competitive practices by imposing severe fines in
case of any infringements of competition law, stating, “The development of algorithms that
enable the automated analysis of Big Data derived from publicly available procurement databases
is a ptimaty goal and priority for HCC.”"

Similarly, in Sweden, the Swedish Competition Agency (SCA), upon receiving news of price
hikes, although no formal complaints, sent requests to a range of providers. The news concerned
a spike of 900 percent'® in the pricing of filtering half masks, protective suits, certain protective
goggles and visors, as well as surface- and hand-sanitizers by one of the Government’s major
suppliers who cited force majeure as a reason for the price increase within the framework
agreement. Both the Governmental Purchasing Center, which coordinates the government
framework agreements, and the SKI. Kommentus Purchasing Center, which coordinates

Sweden’s municipalities and regions, had approved the price increase.

The SCA conducted a study throughout the spring of 2020 regarding the pricing of hand
sanitization products due to media reports of significantly raised prices within a central
framework agreement. The preliminary findings of the study showed an initial spike in demand,
in combination with increased production costs, resulting in a significant but temporary rise in
prices. Production of hand sanitization products increased throughout most of the month of
April, after which the curve had flattened. Prices thus returned to a normal level within the
framework agreement in May, and there were no indications of continued concerns regarding
excessive pricing of such products either within the framework agreement or in a more general

SCI’ISC.N’1

4.4 South Africa

South Africa belongs to one of the jurisdictions where some excessive pricing and price gouging
cases were swiftly brought and adjudicated by the authorities, ending in fines, settlements, and
commitments.'”” The cases brought by the Competition Commission relied on the state of
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162 The Centre for Competition Law and Economics (CCLE), Excessive Pricing COVID-19, https://ccle.sun.ac.za/excessive-pricing-covid-19/,
accessed 2020-10-01

26



emergency declared on 15 March 2020, and the subsequent Consumer Protection Regulations
issued by the Government in regard to the pandemic,'” as well as existing competition rules on
excessive pricing.'*

In the two weeks following the declaration of the State of National Disaster, the Competition
Commission received 559 complaints whereof 250 related to other matters, and the Commission
opted for an expedited process, with companies given 48 hours to respond to allegations.'” The
Minister for Trade and Industry on 3 April 2020 further laid down procedural rules regarding the
Competition Tribunal, allowing 72 hours for the respondent to file its response, including factual
or expert testimony to be incorporated in the same time frame, with the Tribunal to hear the
matter within 48 hours from the close of pleadings.

As part of the issued consumer protection regulations, excessive pricing as per the Competition
Act as well as “unconscionable, unfair, unreasonable, unjust or improper commercial practices™
as per the Consumer Protection Act were prohibited. As per Regulation 4, dominant firms are
regulated regarding excessive pricing, stating that during any period of the national disaster, a
material price increase of certain good or service which a) does not correspond to or is not
equivalent to the increase in the cost of providing that good or service; or b) increases the net
margin or mark-up on that good or service above the average margin or mark-up for that good
or service in the three-month period prior to 1 March 2020, is a relevant and critical factor for
determining whether the price is excessive or unfair and indicates prima facie that the price is
excessive or unfair.'’

The consumer protection regulations also proffer a definition of “price increase” meaning “a
direct increase or an increase as a result of unfair conduct such as, amongst others, false or
misleading pricing practices, covert manipulation of prices, manipulation through raising or
reducing grade levels of goods and services.”'*®

Regarding the excessive pricing prohibition in the Competition Act, Sections 8(1)(a), 8(2), and
8(3) of the amended Act'® prohibit a dominant firm from charging an excessive price to the
detriment of consumers or customers, where if there is a prima facie case of abuse of dominance
because the dominant firm charged an excessive price, the dominant firm must show that the
price was reasonable.

Furthermore, any person determining whether a price is an excessive price must determine if that
price is higher than a competitive price and whether such difference is unreasonable, determined
by taking into account all relevant factors, which may include:

163 South Africa Disaster Management Regulation of March 18 2020, published in Government Notice 318 of Government Gazette no 43107,
where paragraf 10(6) authorized the minister of Trade and Industry to, inter alia, issue directions to protect consumers from excessive, unfair,
unreasonable or unjust pricing of goods and setvices during the the state of national emergency; The subsequent Consumer Protection
Regulations issued by the Minister of Trade and Industry were published on March 19 2020, The Consumer and Customer Protection and
National Disaster Management Regulations and Directions GN R350 GG 43116, 19 March 2020 (consumer protection regulations).

164 South African Competition Act No. 89 of 1998, section 8(1)(a).

165 Ratshisusu and Mncube (2020).

166 Consumer protection regulations at 3.1.
167 Consumer protection regulations at 4.
168 Consumer protection regulations at 1.5.

169 Competition Amendment Act 18 of 2018. (Amendment Act), into law on 14 February 2019, effective from 12 July 2019.
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(a) the respondent’s price cost margin, internal rate of return, return on capital invested or profit
history;

b) the respondent’s prices for the goods or services - (1) in markets in which there are competin

B prices. & . L marsers . peting
products; (i) to customers in other geographic markets; (iii) for similar products in other markets;
and (iv) historically;

(c) relevant comparator firm’s prices and level of profits for the goods or services in a
competitive market for those goods or services;

(d) the length of time the prices have been charged at that level;

(e) the structural characteristics of the relevant market, including the extent of the respondent’s
market share, the degree of contestability of the market, barriers to entry and past or current
advantage that is not due to the respondent’s own commercial efficiency or investment, such as
direct or indirect state support for a firm or firms in the market;

and (f) any regulations made by the Minister...regarding the calculation and determination of an

excessive price.m

The 2018 amendments to the Competition Act changed the removed the definition of an
“excessive price” previously contained in section 1(1)(ix) of the Act. That provision had defined
an excessive price as having “no reasonable relation to the economic value of the product”. The
2018 amendment effectively replaced the benchmark of “economic value” with the notion of a
“competitive price” in 8(3)."”! Furthermore, under 8(4) the undertaking faced with a prima facie
establishment of excessive pricing by the competent authority has the possibility of rebutting this
by demonstrating that the price was reasonable after all.

The provisions, and the change in 2018, do indeed reflect the gist of some of the central works
on the theme of excessive pricing. The transition from “economic value” to “competitive price”
might indicate the increased emphasis on the formalistic rather than the legal-philosophical
approach to finding of abuse alongside competitive markets, which is why the focus is on it being
“price excessive when compared” rather than “price excessive in and out of itself.”

However, there are valid objections to turning competition authorities into de facto price-
regulators. Motta re-iterates some of the arguments in regard to asserted challenges and costs
associated with excessive pricing enforcement, commenting on the South African context:
“Excessive price actions may also create legal uncertainty: It is difficult to establish what price is
excessive. For good or for bad, though, the government regulations clearly define as excessive
any price above the pre-crisis price (unless justified by higher costs of production). Using the pre-
crisis price as a benchmark is sensible because demand and supply conditions at that time were
presumably “normal”.”'"?

Although seemingly agreeing with the actions by the South Africa Competition Authority to
pursue a case regarding a sharp increase in mark-ups for face-masks, Motta remains sceptical of
the general wisdom of excessive pricing, along economic lines, pointing to the establishment of

170 Competition Commission South Africa v Dis Chem Pharmacies Limited, Case No: CRO08Apr20, para 60.
1" Competition Commission South Africa v Dis Chem Pharmacies Limited, Case No: CRO08Apr20, para 61.

172 Massimo Motta, “ Price regulation in times of crisis can be tricky”, April 22 2020, https://www.dailymaverick.co.za/opinionista/2020-04-22-
price-regulation-in-times-of-ctisis-can-be-tricky/, accessed 2020-09-20;
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dominance and competitive price as fundamental. This is naturally correct, however, the
challenges with finding dominance as well as competitive benchmarks are rather exaggerated and
are highly dependent on the specifics of the case, which Motta agrees with, in the case of
pandemic and the mark-up cited. It should be noted that in the meantime, the company
investigated for alleged excessive pricing of facial masks has been found liable and subsequently
fined for breach of excessive pricing prohibition as detailed in this section.'” Furthermore, Motta
elevates the point that the physical restriction of movement of people due to lockdown naturally
increases the demand-side restrictions, thereby somewhat increasing the validity of enforcement.

The demand-side dynamics are an important element in regard to price increases, and the cost-
plus approach might not be particularly useful, since as noted by Ratshisusu and Mncube, “...the
economic value of hand sanitizers and face masks in the COVID-19 crisis period cannot be
measured by any reliable cost-price formula. Prices for hand sanitizers and face masks may
increase in this immediate period of the COVID-19 crisis because demand has risen relative to
the immediately available supply.”'™ This re-connects with the circularity of defining economic
value solely as a market exchange function addressed in the next section on normative
assumptions of welfarist and marginalist law and economics theory.

Regarding the choice between excessive pricing and price gouging and the different benchmarks,
Boshoff notes, “The differences between price-gouging and excessive-pricing benchmarks
depends on the type of disaster-period demand shock. They are similar following a transitory
demand spike, provided sufficient time is allowed for dynamic price behaviour, but differ
markedly when demand is elevated for the duration of the disaster period. Applying simple cost-
based comparisons in recently concluded cases against smaller retailers are consistent with
excessive pricing, given the presence of a demand spike.”'”

Below, there is an account of two South African COVID-19 excessive price cases with a view to
the above.

4.4.1 Babelegi Workwear

On 9 April 2020, the South African Competition Commission referred its first excessive pricing
case as a result of the COVID-19 pandemic to the Competition Tribunal. The case concerned
excessive pricing charged by Babelegi Workwear, regarding facial masks, with markups of 750-
1100 percent during some periods in February and March 2020 as a direct result of the pandemic.
The markups subsequently fell to a lower percentage (25 percent) post 18 March 2020, being
rather on pair with the markups during December 2019 of 23 percent. Thus, the alleged
infringing period was cited between 31 January 2020 and 5 March 2020 by the Commission.

As noted by the South African Competition Tribunal, “...one can reasonably infer that Babelegi
had market power during the Complaint Period since it behaved to an appreciable extent
independently of its competitors, customers or suppliers. Babelegi is, therefore, a dominant firm
during the Complaint Period in terms of section 7(c) of the Act.” Notably, and mimicking much
of European jurisprudence on the matter, market power in the South African context is defined
as “...the power of a firm to control prices, to exclude competition, or to behave to an
appreciable extent independently of its competitors, customers, ot suppliers. 7'’

173 South African Competition Tribunal, “ BABELEGI GUILTY OF EXCESSIVE PRICING DURING COVID-19 CRISIS, FINED R76K”,
01 June 2020, https://www.comptrib.co.za/info-library/case-press-releases/babelegi-guilty-of-excessive-pricing-during-covid-19-crisis-fined-r76k,
accessed 2020-09-20.

174 Ratshisusu and Mncube (2020).

175 Boshoff (2020).
176 South African Competition Act of 1998, Chapter 1, X111, cited in (Oxenham et al. 2020)
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The Tribunal further accepted a prima facie case of an abuse of dominance established by the
Competition Commission because the undertaking in question had charged excessive prices for
FFP1 masks during the complaint period ranging between 31 January 2020 and 5 March 2020.
Some of the procedural aspects of the case revolved around the issue of the time frame and
whether price increases prior to the issuing of Regulation 4 could be caught, where the Tribunal
stated that the case would be heard under Section 8(1)(a) of the Competition Act. The Tribunal
further noted that this was the first excessive pricing case to be heard post the amendment of the
Competition Act as of 12 July 2019. Relevant for the deciding of the case was the dominance rule
as per Section 7(c) of the Competition Act, applicable to firms with less than 35 percent of the

relevant market.!”’

The dominance issue was resolved by resorting to the wording of the Competition Act Section
7(b) and (c), targeting the power of the firm to “control prices, or to exclude competition or to
behave to an appreciable extent independently of its competitors and customers.”"”™ Although it
was agreed upon by the Competition Commission and Babelegi that the market share of Babelegi
did not exceed five percent during the complaint period, the circumstances in the case
demonstrating the ability of Babelegi to increase prices as submitted by the Commission
constituted the basis for the finding of dominance by the Tribunal.

While Babelegi referred to its ability to raise prices to be seen as “temporary dominance” and
further referring to points made in the literature that the dominance and market power should be
understood as “the ability to raise prices consistently and profitably over competitive levels,”'”
this was not accepted by the Tribunal. The Tribunal, on its part, noted that market power and
dominance during a pandemic are to be judged contextually, and beyond the SSNIP-tests
regulatly employed', where the price increases are to be seen more like instances of price
gouging. Nevertheless, it was common ground between the Tribunal and Babelegi that such cases
also constitute a form or species of excessive pricing.

The Tribunal cites support for its assessment of “abnormal times” in the UK Competition and
Market Authority Guidance on the issue, in turn stating, “The CMA will not tolerate
unscrupulous businesses exploiting the crisis as a “cover” for non-essential collusion. This could
include, for example...a business abusing its dominant position in a market (which might be a
dominant position conferred by the particular circumstances of this crisis) to raise prices
significantly above normal competitive levels.”**" Thus, Babelegi’s ability to raise prices, and the
ipso facto price increases in ranges of 750-1100 percent, serve, according to the Tribunal, as a
proxy to assess its market power.'”

177 Case no: CRO03Apr20, The Competition Commission v Babelegi Workwear and Industrical Supplies CC, available at:
http://blogs.sun.ac.za/ccle/files/2020/07 /Non-Confidential-Tribunal-Reasons_ CR003 Apr20-CC-v-Babelegi-01062020-1.pdf, accessed 2020-10-
01

178 Case no: CRO03Apr20, The Competition Commission v Babelegi Workwear and Industrical Supplies CC, para 54.

179 Case no: CRO03Apr20, The Competition Commission v Babelegi Workwear and Industrical Supplies CC, para 61; referring to UK OFT415
Assessment of Market Power, 1999 at para 1.2; and Bishop & Walker, “Economic of EC Competition Law”, 2002, p. 45.

180 Case no: CRO03Apr20, The Competition Commission v Babelegi Workwear and Industrical Supplies CC, para 68.

181 UK Competition and Market Authority, “ CMA approach to business cooperation in response to COVID-19”, 25 March 2020, available at:
https:/ /assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/875468/ COVID-19_guidance_-.pdf,
accessed 2020-10-01

182 Case no: CRO03Apr20, The Competition Commission v Babelegi Workwear and Industrical Supplies CC, para 92.
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Regarding the test for excessiveness, the conditions are found in Section 8(3) of the Competition
Act, requiring an establishment of i) whether the price charged is higher than a competitive price;
and ii) whether such difference is unreasonable. A wording which closely mimics the seminal
United Brands test rather closely, where the Tribunal noted that the basic test would entail a
comparison to the counterfactual world of normal and sufficiently effective competition to
determine if the price charged exceeds this benchmark, and the second step would entail an
assessment if the difference found is unreasonable.'”

The Tribunal settled for a test with a view to prices and mark-ups prevailing in the period prior
to the “abnormal situation”, granting defences along the lines of increased costs. The Tribunal, in
doing so, cites Motta, stating, “Using the pre-crisis price as a benchmark is sensible because
demand and supply conditions at that time were presumably “normal”.”*** The Tribunal further
refers to US State legislation on price gouging, where a price increase of more than 10 percent
compared to the “normal” situation pre-dating the crisis is viewed as sufficient.'®

Contrasting the decision by the UK Competition Appeals Tribunal (CAT)" in regard to what
relevant factors must be weighed in, the South African Competition Tribunal stated that if a
functionary is entrusted with discretion to consider what factors are of relevance, the significance
to be attached to a factor, or if and the extent to which a particular factor affects the actual
determination of the issue is at the discretion of the functionary.'®’

The Tribunal further referred to the decision by the former Competition Appeals Court in the
Sasol case, where the price would be prima facie excessive where a dominant undertaking
substantially raised its prices without a corresponding increase in costs.'® This contrasts,
nevertheless, to the finding of the Tribunal in the Dis Chem case, as will be shown. The Tribunal
found Babelegi thus contravening Section 8(1)(a) during the complaint period, issuing an
administrative penalty of 76 040 Rand.

4.4.2 Dischem Pharmacies

On 23 April 2020, the Competition Commission referred another excessive pricing case'® to the
Tribunal, this time concerning pricing practices of facemasks by Dis Chem Pharmacies Limited,
in the range of 261 percent, 43 percent, and 25 percent, respectively, occurring during the month
of March 2020.

In regard to the definition of the relevant market, considered a formal pre-requisite in the
excessive pricing cases in the European context, the Tribunal opted to cite an OECD paper on
the matter, noting, “In some cases it may be preferable to look for direct evidence of exploitation
of market power (for example, abnormally high prices or profits) rather than focus on market
definition.”"”!

183 Case no: CRO03Apr20, The Competition Commission v Babelegi Workwear and Industrical Supplies CC, para 45.
184 Case no: CRO03Apr20, The Competition Commission v Babelegi Workwear and Industrical Supplies CC, para 99.
185 Case no: CRO03Apr20, The Competition Commission v Babelegi Workwear and Industrical Supplies CC, paras 102-103

185 Abbott (2018).

187 Case no: CRO03Apr20, The Competition Commission v Babelegi Workwear and Industrical Supplies CC, para 46.2.
188 Case no: CRO03Apr20, The Competition Commission v Babelegi Workwear and Industrical Supplies CC, para 100.
189 Case No: CRO08Apr20, The Competition Commission v DIS-CHEM PHARMACIES LIMITED, available at:
http://blogs.sun.ac.za/ccle/files/2020/07 /Public-Reasons-CC-v-Dischem-CRO08 Apr20.pdf, accessed 2020-10-01

191 Anderson R et al ‘Abuse of Dominance’ in Khemani R. S et al A Framework for the Design and Implementation of Competition Law and
Policy (OECD, Patis) available at:
http://www.oecd.org/regreform/sectors/aframeworkforthedesignandimplementationofcompetitionlawandpolicy.htm, accessed 2020-10-01; cited
in Case No: CRO08Apr20, COMPETITION COMMISSION OF SOUTH AFRICA v DIS-CHEM PHARMACIES LIMITED, para 103.
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As the Competition Commission had not qualified the dominance in the relevant market, this
view by the Tribunal might be of utmost importance and interest also for other cases beyond the
COVID-19 pandemic. The Commission had instead relied on the market power, defined as the
ability to raise prices independently of competitors, customers, and suppliers, where the Tribunal
noted that “...it cannot be refuted that market power can be inferred from a firm’s economic
behaviour.”!”

Regarding market power, the Tribunal cited David Lewis in stating, “A competition authority
may conceivably be called upon to act as a price regulator in instances that may be characterised a
“price gouging.” For example, were Section 8(a) to be invoked in the event of a natural disaster,
which had given rise to a temporary monopoly in some or other unregulated product or service
that was vital to the life of the affected community, say ambulance services or fuel for heating,
and this was exploited to affect a significant temporary price rise, the competition authority could
easily assume the role of temporary price setter.”"*

In regard to the relevant market, the Tribunal defined this to be surgical masks, as the public at
the time of alleged abuse by Dis Chem was required to wear surgical masks, thereby not
accepting the assertion by Dis Chem that cloth face masks should also be considered as part of
the relevant market, as the public was advised to use cloth masks only in mid-April."”

Regarding the geographical market, and while referring to the European Commission notice on
Relevant Market, the Tribunal noted that “...the key question is whether competitors from other
geographic areas will be able to exercise sufficient competitive pressure on the relevant
companies. This question should be a consumer-focused exercise: it is all about finding out what
alternative suppliers are available to customers in a given area.”"”’

Noting the inherent difficulties in movement caused by the pandemic, the Tribunal thus moved
to the hypothetical question of “how far would a consumer, wanting to purchase a surgical face
mask, be willing and able to travel if a store increased its prices for such face masks price by 5%
over the period February and March 2020?... If customers expected or experienced a shortage of
masks, they would have bought them at whatever price charged by the firm who could supply
them.”"”” The submission by Dis Chem that one of its rivals indeed prices its products at a higher
price was countered by the Tribunal that Dis Chem was not constrained by competitors as it
opted to increase and not decrease its price relative to the price of the competitor cited. Thus, the
geographical market was defined rather narrowly by the Tribunal.

The increased costs cited by Dis Chem consisted of the re-packaging of facemasks from boxes of
50 units to single units, settled between Dis Chem and the Competition Commission at 15%*"
and further the fact that Dis Chem had to procure from local suppliers at Cash-On-Delivery
(COD) as opposed to pre-pandemic supply, and finally that “price increases were implemented to
“prepare” customers for future higher prices.”””!

b

192 Case No: CRO08Apr20, COMPETITION COMMISSION OF SOUTH AFRICA v DIS-CHEM PHARMACIES LIMITED, para 106.

194 Lewis D “Exploitative Abuses — a Note on the Harmony Gold v. Mittal Steel Excessive Pricing Case”, Annual Proceedings of the Fordham
Competition Law Institute: International Antitrust Law & Policy, Juris Publishing, Huntington (Footnote 4); cited in Case No: CRO08Apr20,
COMPETITION COMMISSION OF SOUTH AFRICA v DIS-CHEM PHARMACIES LIMITED, para 113.

195 Case No: CRO08Apr20, COMPETITION COMMISSION OF SOUTH AFRICA v DIS-CHEM PHARMACIES LIMITED, para 116.

197 Case No: CRO08Apr20, COMPETITION COMMISSION OF SOUTH AFRICA v DIS-CHEM PHARMACIES LIMITED, para 123.

199 Case No: CRO08Apr20, COMPETITION COMMISSION OF SOUTH AFRICA v DIS-CHEM PHARMACIES LIMITED, paras 128-136.
200 Case No: CRO08Apr20, COMPETITION COMMISSION OF SOUTH AFRICA v DIS-CHEM PHARMACIES LIMITED, paras 187.

201 Case No: CRO08Apr20, COMPETITION COMMISSION OF SOUTH AFRICA v DIS-CHEM PHARMACIES LIMITED, paras 191.
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The Tribunal, in regard to the economic assessment of the price increases, used the pre-
pandemic price and profit levels in December 2020 as a benchmark, refusing to entertain a
distinction between net and gross margin, and further not accepting the price increase defences
forwarded by Dis Chem. The Tribunal thus noted, “In our view, Dis-Chem’s massive price
increases of surgical masks during the complaint period, which constitute an essential component
of life saving first line protection in a pandemic of seismic proportions, without any significant
increases in costs, ate utterly unreasonable and reprehensible.”*”

Thus, Dis Chem was found liable of contravening section 8(1)(a) of the Competition Act for the
period 1-31 March 2020 in that it has charged excessive prices for surgical masks to the detriment
of consumers, and thereby liable to pay an administrative penalty of 1 200 000 Rand.

4.4.3 Analysis of the Cases in Light of Normative Views on Excessive Pricing

As a departing point of analysis of competition law dynamics in times of pandemic, a surge in
demand combined with shortages in supply invariably causes the prices to rise, sometimes
dramatically so.

Nevertheless, due to pandemic specific conditions (lockdown nullifying mobility and choice of
consumers, the necessity of facemasks, hand sanitizers, and disinfectants due to public orders and
overall measures to combat pandemic) the legal “fairness” rules are much more in the focus of
the attention of authorities, as opposed to normal times, where competitive market forces are
presumed (at least in theory) to act as price arbiters. Several European authorities did indeed
make use of price regulation measures introduced by governments (and in the South African
cases, the price regulations were also used in the competition law context), others used pre-
emptive measures such as sending letters to different sector players urging them to abstain from
profiteering.

Where investigations were opened in the EU, they assumed the character of investigating and
monitoring price levels, and as price levels subsequently had decreased, the authorities opted not
to pursue the cases further, e.g., Sweden and UK respectively, among others.

The institutional divide between Competition Authority on the one hand, and consumer
protection authority, on the other hand, complicates the analysis, as the kind of “price gouging”
in question in some jurisdictions is seen as “unfair pricing practices” to be dealt with by
consumer protection authority, sometimes as a result of the governmental decrees issued in
relation to the pandemic.

The results further indicate that the Member States, where the competition authorities in the past
had pursued high profile excessive pricing cases (notably the UK and Italy) and had participated
early on in the setting up of different reporting mechanism in regard to alleged excessive pricing
practices, were also among those who had received the most complaints. This correlation of past
high-profile cases and increased reporting of such practices during the COVID-19 pandemic
does not amount to a causal relationship based on the limited scope of the inquiry, but is one
plausible explanation regarding the manifest divergence in the number of complaints.

Generally, most competition authorities re-affirmed their commitment to pursue excessive
pricing cases both during the pandemic and beyond. Nevertheless, one authority seemed to
suggest that pricing levels were outside of the “remit” of competition law; a position which, if

202 Case No: CRO08Apr20, COMPETITION COMMISSION OF SOUTH AFRICA v DIS-CHEM PHARMACIES LIMITED, paras 222.
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interpreted broadly, might come into conflict with the letter of the law (Article 102a TFEU)
which explicitly prohibiting “unfair pricing” as an anti-competitive practice in and of itself. How
the “unfair” and “excessive” price is to be determined neither affects the validity nor the
applicability of the law. The same holds true regarding the Competition Authorities’ mandate and
strict obligation to intervene, as the assessment is an entirely different empirical matter, to be
separated from the normative de lege lata of the prohibition.

The string of excessive pricing cases in the pharmaceutical sector is but one example of the
increased activities on the part of European Competition Authorities. The inter-twined regulation
and competition law approach are also seen in the energy sector,”” on both Commission and
Member State levels.”

Some European Competition Authorities raised the legal requisite of dominant position, as per
the letter of the law and the settled jurisprudence of CJEU, unfair and excessive pricing are
attributable to a position of dominance. This is in line with some parts of the economic theory of
harm®” where high prices are not able to be maintained (at least in the long-term) due to
competitive market forces, and thus are only able to be maintained by way of a quasi-monopolist
position, many times in markets protected by some barriers to entry, or other manifest market
deficiencies.

The in-elasticity of the demand-side, captured consumer segments, and indispensable products,
especially during a pandemic, complicate this general analysis. The European Competition Law
approach to excessive pricing during a pandemic lacks the “price gouging” tool available in the
US on state levels® (and on the Federal level by way of presidential order duting the COVID-19
crisis®”), and as seen in the case of South Africa®®, where the dominance is not required per se,
and pre-crisis prices are used as a comparative benchmark. This is also the case in some US states
where a 10 percent increase is seen as a prima facie presumption of creative liability.

Nevertheless, in the case of a pandemic, even a local shop is able to exercise dominance, due to
the reasons above, let alone the main supplier to a governmental procurement central. Without a
solid investigation alongside settled assessment metrics (cost-plus and pre-crisis prices being the
preferred methods in this context), the risk that certain anti-competitive exploitative pricing
practices are given an ex-post free-pass is evident.

203 See also the EU Commission Gazprom decision: European Commission, C(2018) 3106 final, Upstream gas supplies in Central and Eastern
Europe, 24/05/2018, paras 62-63, available at: https://cc.europa.cu/competition/antitrust/cases/dec_docs/39816/39816_10148_3.pdf, accessed
2020-10-01; Regarding enforcement on Member State level, see German Bundeskartellamt enforcement activities regarding water and energy
prices, e.g.: https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2015/19_10_2015_WSW.html, accessed 2020-10-
29

204 Botta and Karova (2017).
205 Atkinson and Audretsch (2011).

206 Price Gouging Laws per State, see: https://www.ncsl.org/research/financial-setvices-and-commerce/ price-gouging-state-statutes.aspx,
accessed 2020-10-29

207 Executive Order 13910 of March 23, 2020, Preventing Hoarding of Health and Medical Resources To Respond to the Spread of COVID-19,
https:/ /www.federalregister.gov/documents/2020/03/26/2020-06478 / preventing-hoarding-of-health-and-medical-resources-to-respond-to-the-
spread-of-covid-19, accessed 2020-09-20

208 South Africa Disaster Management Regulation of March 18 2020, published in Government Notice 318 of Government Gazette no 43107,
where paragraf 10(6) authorized the minister of Trade and Industry to, inter alia, issue directions to protect consumers from excessive, unfair,
unreasonable or unjust pricing of goods and services during the the state of national emergency; The subsequent Consumer Protection
Regulations issued by the Minister of Trade and Industry were published on March 19 2020, The Consumer and Customer Protection and
National Disaster Management Regulations and Directions GN R350 GG 43116, 19 March 2020 (consumer protection regulations).
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Pre-crisis prices are as aforementioned utilized as a benchmark in both the US*” and South
Africa,”" although the two most recent South African COVID-19 cases®'' demonstrate diverging
interpretations of how the metes and bounds of “excessiveness” should be defined. South Africa
introduced measures in regard to the declaration of national emergency and its consequences for
pricing in March 2020, as aforementioned. The regulations targeted material price increases,
which did not correspond to increases in the costs of supplies, or increased the net margins or
mark-ups above average margin or mark-up prevailing in the three-month period prior to 1
March 2020.

As noted by Ratshisusu and Mncube, “The regulations are appropriate in this immediate period
of the COVID-19 national disaster, where market conditions are such that very high prices are
unable to stimulate effective entry allowing the market to properly self-correct in a reasonable
time frame. The COVID-19 restrictions entrench entry and expansion barriers in the immediate
period. This means that prices will not be competed down, meaning that firms alleged to be
excessively pricing have a captive customer base.”*'?

Regarding the “excessiveness” limb in the United Brands parlance, the South African context
differs materially, since as noted by the Tribunal, “Section 8(3) only requires that the “price is
higher than a competitive price and whether such difference is unreasonable”. Thus, the legal test
in section 8(3) is that the price must be higher than a competitive price, without qualifying the
size of that difference.””'* This was a further deviation from the previous competition regime in
South Africa, since it was stated that, “Although decided under the previous “excessive pricing”
regime, the Competition Appeal Court (CAC) held that a price which was not more than 20 per

2% 5

cent of the economic value of the product cannot be considered “excessive”.”(Oxenham et al.
2020)

Combined with the doing away of qualifying dominance in the relevant and geographical market,
this comes close to qualifying any price increase by even a non-dominant undertaking as
compared to the “competitive price” as excessive, given certain circumstances in the specific
case. The South African cases further considered prices charged in December 2020 as the
competitive price benchmark, and did not consider factors like net margin v gross margin or
other relevant factors, thus using prices prevailing in December 2020 and the overall profitability
of the firm as the competitive benchmark. This method risks exposing the approach, at least in
non-pandemic times, to various criticism raised in parts of the literature.

The approach by the Tribunal - to treat manifest price gouging cases during a pandemic under
the excessive pricing institute - is further problematic, which has already been highlighted by

209 Executive Order 13910 of March 23, 2020, Preventing Hoarding of Health and Medical Resources To Respond to the Spread of COVID-19,
https:/ /www.federalregister.gov/documents/2020/03/26/2020-06478 / preventing-hoarding-of-health-and-medical-resources-to-respond-to-the-
spread-of-covid-19, accessed 2020-09-20; Many states already had "price gouging" laws in place, where an increase of 10 percent of price during a
crisis compared to pre-crisis prices are prohibited.

210 South Africa Disaster Management Regulation of March 18 2020, published in Government Notice 318 of Government Gazette no 43107,
where paragraph 10(6) authorized the minister of Trade and Industry to, inter alia, issue directions to protect consumers from excessive, unfair,
unreasonable or unjust pricing of goods and services during the the state of national emergency; The subsequent Consumer Protection
Regulations issued by the Minister of Trade and Industry were published on March 19 2020, The Consumer and Customer Protection and
National Disaster Management Regulations and Directions GN R350 GG 43116, 19 March 2020 (consumer protection regulations

211 South African Competition Tribunal, “ BABELEGI GUILTY OF EXCESSIVE PRICING DURING COVID-19 CRISIS, FINED R76K”,
01 June 2020, https://www.comptrib.co.za/info-library/case-press-releases/babelegi-guilty-of-excessive-pricing-during-covid-19-crisis-fined-r76k,
accessed 2020-09-20; Case No: CRO08Apr20, COMPETITION COMMISSION OF SOUTH AFRICA v DIS-CHEM PHARMACIES
LIMITED, available at: http://blogs.sun.ac.za/ccle/files /2020/07 / Public-Reasons-CC-v-Dischem-CR008 Apr20.pdf, accessed 2020-10-01
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some authors, noting, “Although it is widely accepted that price gouging may constitute a form
of excessive pricing, there is an important distinction between legislation aimed specifically at
prohibiting price gouging in a time of crisis and price gouging cases assessed under traditional
competition laws.”(Oxenham et al. 2020)

Citing David Lewis in its Dis Chem judgement, the South African Competition Tribunal engaged
further with the price regulation issue in the affirmative, given certain circumstances such as a
pandemic. More importantly, the temporal issue of self-correcting prices was also addressed
against the pandemic background. The South African cases thus demonstrate a three-tiered
approach considering competition law, consumer protection, as well as price regulation during a
pandemic, taking note of different policy objectives such as preventing undue wealth transfer and
enabling of excessive pricing during a pandemic.

5. Conclusion and Ways Forward

The legal discipline has castigated excessive, exploitative pricing for many centuries as an inherent
evil in and of itself. This contrasts to the analysis by a strand of law and economics discourse on
the subject, as well as to some legal-historical arguments. The latter concerning (contested)
arguments”'” advancing the Ordoliberal origins of European Competition Law and policy in
regard to the prohibition of excessive pricing.

The ratio legis behind the prohibition and the operative legal-economic analysis rests on the
notion that there can be instances where the competitive market forces are not able to produce
fair, efficient, and competitive price levels. This can be due to anti-competitive practices, such as
exploitative, unfair pricing practices, which are able to be maintained through structural
deficiencies on both producer and consumer sides. Such structural deficiencies are not easy to
curb in the long-run, let alone in the short-run, especially given circumstances such as a
pandemic. Thus, the abusive behaviour, and not only its underlying conditions, are prohibited in
European Competition Law, a prohibition with deep historical roots, resting on a solid
foundation regarding human biases towards fairness in transactions.

The somewhat misguided focus on curbing exclusionary elements in order to deal with
exploitative abuses, as the exclusionary elements enable the exploitative abuse in the first place,
tends to bypass the objective of prohibition regarding undue rent transfer. The abuse of a
precarious, economically dependent situation is tantamount to a legal evil (malum in se), not only
the conditions enabling the abusive practice. As per the direct effect of Article 102 TFEU, the
European Competition Authority not only has a mandate, but an obligation, to pursue excessive
pricing cases. This re-connects with the debate on efficiency or fairness as competition law
objective(s), where the mainstream, neoclassical economics put the emphasis on the former, the
Keynesian, behavioural, and Neuro-economics school allow for more fairness considerations in
pricing beyond economic efficiency.

Economic theory is not monolithic, and judges are increasingly aware of this fact. Although
economic theories rightly influence a body of jurisprudence concerned with the economic
behaviour of undertakings and its impact on society in general, as stated by the European
Commission, “...it should be made clear that economic theory cannot be the only factor in the
design of policy for several reasons. Firstly, strict economic theory is just one of the sources of
policy. In practice, the application of economic theory must take place in the context of the
existing legal texts and jurisprudence. Secondly, economic theories are necessarily based on

215 Akman (2009).
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simplifying assumptions often obtained in the context of stylised theoretical models that cannot
take into account all the complexities of real-life cases.”*"

As summarized by Massimo Motta in the context of excessive pricing and COVID-19:
“Excessive price actions in antitrust are often criticised because (i) they interfere with the regular
functioning of the market, and (ii) they may “expropriate” firms of the fruits of their investment
and innovation. However, under the current circumstances, objection (i) will not apply if supply
is unlikely to respond in the short-run; as for (ii), price spikes are due to sudden increases in
demand or captivity of consumers and bear little relation to firms’ investment or effort.”*'®

One might add that the arguments in the normal non-pandemic setting are conditioned firstly
towards a reliance that markets do function somewhat properly, and how “properly” is defined
and for whom. Secondly, excessive pricing and profits are supposed to be “fruits of innovation
and investment” and any action to correct undue wealth transfer which would not have been
possible under a competitive, functioning market is akin to “expropriation”.

As rhetorically asked by the South African Competition Tribunal: “How long should a
competition authority wait until the market “settles” or reaches equilibrium before it intervenes
to protect consumers against pricing abuses by the suppliers of fresh or bottled water?””*"”

The force of the arguments against excessive pricing enforcement, also in non-crisis times, is thus
conditioned towards what theory of harm is relied upon and, prominently, what normative
weight is attached to the values and the trade-offs manifested therebetween. As a matter of
doctrinal legal science, this balancing of trade-offs and division of values invariably avails itself of
the traditional legal method, while in the past decades being increasingly informed by way of the
positive economic analysis of law. As stated by John B. Kirkwood and Robert H. Lande on US
Antitrust:

“The conventional wisdom in the antitrust community today is that the antitrust laws were
passed to promote economic efficiency. This view, held by most economists, conservative
scholars, federal enforcers, and practicing lawyers, is incorrect. Neither the sole nor even the
primary purpose of these laws is, or ever has been, to enhance efficiency. Instead...the
fundamental goal of antitrust law is to protect consumers.”**’

Wordings such as “most economists agree” or “there is a consensus among economists” or “it is
commonly held” are as frequent in the literature on this subject as they are dubious; and at times
discordant to the legal practice, which is not bound by any “economic reasoning”, be it
conventional or not. The often-asserted “conventional wisdom” of neoclassical, marginalist, and
welfarist schools of economics in regard to the assessment of excessive pricing is indeed neither
“conventional” nor particularly “wise” nor - most importantly for legal scholars, judges, and
practitioners - unequivocally recognized in European law, as the supposed “wisdom” stands in
direct conflict with black letter law, legal history, and legal intent.

217 Buropean Commission, “Green Paper on Vertical Restraints in EC Competition Policy - COM (96) 721 Final,” January 22, 1997,
https:/ /europa.cu/documents/comm/green_papers/pdf/com96_721_en.pdf, p. 26.

218 Massimo Motta,  Price regulation in times of crisis can be tricky”, April 22 2020, https:/ /www.dailymaverick.co.za/opinionista/2020-04-22-
price-regulation-in-times-of-ctisis-can-be-tricky/, accessed 2020-09-20.
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Interestingly, this supposed “conventional wisdom™ has been referred to by legal councils, and
firmly rejected by judges in excessive price cases.”” The literature on excessive pricing is ripe with
countless references of the kind, alluding to a supposed “general consensus” or “conventional
wisdom”. There are both normative and empirical exceptions to be taken with such a line of
reasoning. Since, firstly, a strongly held position shared by many is in no way a testament to its
correctness but only conditioned towards the progression of actual knowledge and science, which
routinely upend “traditional wisdom”; and, secondly, the so-called “wisdom” has upon closer
examination not shown itself to be particularly wise nor coherent within its own context and
given its own premises;*** one of such being the assertion regarding the self-correcting nature of
markets and the ignorance of the signalling effect and corrective justice virtues of excessive
pricing.(Canoy and Tichem 2018)

The appeal courts in Europe have all confirmed the results in the recent pharmaceutical excessive
pricing cases, with UK Appeal Courts remanding the case to the CMA in some parts but
simultaneously striking down the CAT reasoning as being wrong in law and going beyond what
settled case law demands of a competition authority regarding the burden of proof and
assessment methods chosen.(European Commission 2019)

As noted by Johannes Laitenberger, then Director-General of DG Competition, “...the CAT
appears to require a very thorough benchmarking at both stages of the test — that is,
excessiveness and unfairness — and an extremely detailed explanation on why some bench-
marks, which may appear to be potential candidates, are not used. This appears to go further than
previous case law.”**

Nevertheless, the intuitive and inherent evil perceived in legal tradition corresponds well to the
manifest economic harm in the form of undue wealth transfer that is associated with a fairness-
paradigm. This is also true in regard to the deadweight losses and in-efficiencies that are
associated with a welfarist-paradigm.

As seen in the South African cases, the “abnormal” context of price increases impacts the
assessment in regard to the definition of the relevant market, dominance, market power, the price
benchmark, and related economic tests. Although the conflation of high prices resulting from a
surge in demand with excessive prices, and what type of price increases should be treated as
“excessive” and “unreasonable” is not sufficiently answered by the reasoning in the South
African cases, they offer many points to both sides of the debate to ponder upon.

One might nevertheless submit that the long-held beliefs in regard to rationality assumptions and
a strict dichotomy between efficiency and fairness as goals and rationales of competition law
simply “do not stand serious scrutiny”*** , and they ate indeed at odds with modern research into
behavioural Economics*”, Neuro-economics(Hsu et al. 2008) and Neuro-ethics, proving the
inherent human bias towards fairness and equity.”** The fact that fairness is not defined per se in

221 see UK Competition Appeals Tribunal Case No. 1274/1/12/16 (IR), transcript of hearing for application of interim relief, 17 January 2017,
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the statutes, such as Article 102a TFEU, does not mean it does not exist or is incalculable - it
only allows the concept and its application to develop dynamically by way of jurisprudence.

Many of the textbook assertions on how markets function and what the role of competition law
ought to be in regard to excessive pricing are found not to pass a basic “smell test”, especially so
during a pandemic. They stand in conflict with how the law is being administered around Europe
and globally as the string of cases in the recent decade demonstrate and, most importantly for
legal discipline, they are at odds with the legislative intent and the normative soul of competition
law, and are, in turn, reflecting the aforementioned inherent values and human biases. The
economic analysis of law, no matter how relevant and enlightening, is and will forever be an
afterthought seen from the onset of legal tradition.

The synthesis of this normative framing of excessive pricing alongside the fairness-welfare
paradigm should inform the analytical framework in regard to the ratio legis and economic
soundness of enforcement, given that certain screening conditions are fulfilled. Many previously
held conceptions (markets will self-correct, excessive pricing enforcement would harm
innovation, competition law should focus solely on economic efficiency etc.) do not possess the
theoretical and empirical vigour they profess to.””” Looking at the policy development at the
European Commission level, one also notes a shift towards an increased emphasis on
“fairness”,”* a clear step from the overt reliance on “efficiency” as the sole legal and public policy

objective to be pursued in regard to Competition Law and Economics.

The empirical challenge regarding the legal prohibition of excessive pricing concerns the
appropriate threshold of when a supra-competitive price, e.g., due to efficiencies and customer
valuation etc., surpasses the legal ban on unfairly high and harmful prices and profit levels, and
thus creates antitrust liability. The normative under-development of the excessive pricing concept
contributes to this prolonged debate.”” Recent years have nevertheless noted many innovative
suggestions™ in that regard, as well as a rising tide of excessive pricing enforcement. As
expressed already in the United Brands case “Other ways may be devised — and economic
theorists have not failed to think up several — of selecting the rules for determining whether the

price of a product is unfair”.

Recent decades have also shown that in many cases certain sectors have noted excessive pricing
(Telecom, Pharma, Energy, Water, and so on), and there is a mix of regulatory and competition
law interventions in many instances, which have ultimately brought the excessive pricing
practices to an end. There is, however, room to reflect on where the boundaries of competition
law / regulatory affairs should be drawn, whether efficiency or fairness or (preferably) a synthesis
of both should guide competition policy; and what theory of value should prevail post marginalist
and labour theories of value in the face of dynamic, data-driven, and digital-based industries.

Informed by this background, the question: “Should and could competition law be pursued in
isolation alongside “economic efficiency” or be part of achieving the overall goals?” seems to
have been sufficiently and correctly answered by a statement by the European Commission

227 | janos (2020).
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“...competition policy cannot be pursued in isolation, as an end in itself, without reference to the
legal, economic, political and social context.”*!

Summing up, the normative objections and overt-cautious approach of welfarist, marginalist
schools of economics risk not only conflict with valid law and legislative intent, but are also
unsubstantiated to a high degree, regarding some fundamental assumptions such as self-
correcting features of excessive prices, the General Equilibrium theory, and regarding the vision
to entrust manifestly imperfect markets with the efficient allocation of resources during a
pandemic. The empirical difficulties and the lack of competence raised at each and every turn,
while of merit in some instances, lack the persuasion in and of themselves to act as arguments
not to apply the law “as is”. The confusion of de lege lata with de lege ferenda is one of the re-
occurring facets of the excessive pricing literature.

As some strands of economics do not consider fairness to be “an economic concept”, despite
thousands of economic research papers on the matter of Fairness and a host of Nobel Prize
Laurates awarded to scholars whose work, in one way or another, address fairness, an in-depth
engagement between the two disciplines - law and economics - seem forever strained.

This is the main reason why the excessive pricing Giant has a tendency to awaken, despite the
chains bestowed upon it by the welfarist and marginalist schools. The ratio legis of the
prohibition is firmly grounded on innate human preferences towards fairness in pricing and
condemnation of the abuse of dominant positions, even more so during times of crisis.
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