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* Issues related to Multisided Platforms in Competition Law
Analysis

e Contribution of the paper

e Comment & Discussion
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Issues related to Multisided Platforms in Competition Law Analysis

Market definition = transaction / non transaction; matching / advertising and/or
audience; one two-sided or two interrelated relevant markets

Market power = legal v Economic, SSNIP-shortcomings, stability of the analysis
Pricing vs non-pricing practices

Exclusionary / Exploitative practices

Theory of harm and its application— neoclassical or behavioural or other
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* Contribution of the paper

“This paper contributes to the literature on comparative competition law
enforcement practice by providing an extensive review of markets and cases in
which two-sided relevant markets were or should have been considered in BRICS
jurisdictions. It provides a BRICS perspective following Filistrucci et al. (2014). The
paper also constitutes an additional case study on the thesis of ‘institutional
arrangements as determinants of agency performance’ (Kovacik et al., 2011). We
argue that institutional arrangements influence the capacity to adapt merger
analysis in specific merger cases and may explain the differing adoption levels of
two-sided market concepts and relevant market characterization.”

e Overall a highly interesting and relevant paper examining BRICS jurisdictions embrace of multisided-
platform analysis to some limited extent. Nevertheless some normative, comparative and methodological
issues should be addressed more in depth.
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Comment

“The goal of this paper is to document the use of the transaction / non-transaction taxonomy and the one two-sided or two
interrelated relevant markets classification in the competition policy practice of BRICS countries...We argue that the adoption
pattern is compatible with the institutional framework of competition policy across countries. Though based on similar core
principles and goals, Competition Authorities (CA’s), have different roles and institutional arrangements (organization, available
resources, etc.”

But also

“We argue that institutional arrangements influence the capacity to adapt merger analysis in specific merger cases and may
explain the differing adoption levels of two-sided market concepts and relevant market characterization.”

* As each country described has a distinctly different competition law and policy, which is not addressed in the paper, it raises
methodological and comparative law challenges on how sound and relevant the comparisons are.

* Thisis also indicated in that the authors note differences in competition law law and policy, nevertheless this is only addressed
regarding administrative / prosecutorial divide, whereas one might expect a great deal of legal traditions and legal norms in play
and at conflict, diminishing the validity of the hypothesis in the causal element.

* Even in the EU where EU Competition Law by statue and directive has direct effect there is wide variety in the application of the
law. The risk of comparing apples and oranges thus becomes evident and needs to be addressed more methodologically, by way
of reference to OECD reports and the likes.

* Many different claims to be proven in 17 pages, i.e. setting the bar too high...
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Comment

“These ‘audience providing’ or ‘advertising’ platforms provide one user group, - advertisers, - with the
audience or attention of another user group, - readers (as in Filistrucci et al., 2014). An advertiser cannot tell
whether its ad was actually viewed or the product announced was later purchased.”

Technical development makes it possible to grasp economic value of the advertisement including views,
lengths of views, and whether the ad actually created a direct path to purchase for the consumer who viewed

the ad.

One could also question why in an increasingly data-driven advertising business model advertisers would be
willing to throw out money without getting a granular results report.

Such technical claims by the authors should be revised or at least treated more critically.
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 Comment

» “Zero pricing to one of the sides of the platform is common. Yet, it should not influence market definition. In
the case of an audience non-transaction market two markets should be considered due to the different
services provided. In the case of matching or transaction markets it is the nature of the services that
recommend a single relevant market definition. Pricing does not play a role in delimiting one or two
markets.”

 How to define dominance, and abuse thereof, if pricing is left out completely? SSNIP does not work in non-
price markets, but this does not translate to pricing losing its defining feature in competition law analysis
entirely. Market shares, users, value of transactions — or a combination of all?

* Further, relevant market analysis being the first prong of analysis, the second prong, determination of
dominance, and the third prong, whether the dominance has been abused, are all inter-connected and must
be treated holistically, as per EU jurisprudence and guidance from the Commission.
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Comment

“The case analysis conducted in this paper provides us with evidence in favour of our working hypothesis that
institutional factors (agency specialization and the presence or separation between adjudication and
investigation) may explain the differences in the speed of implementation of a new economic concept
(platform theory) in competition enforcement practice across countries.”

“It is worth mentioning that the previous year all BRICS competition authorities were in the process of
preparing for the IV BRICS Competition Conference (Moscow, 2019), devoted to the challenges they face due
to digitalization of the world economy. Increased use of the platform business model was one of the hottest
topics. It is likely that active discussion of the matter became a central factor in accelerating introduction of
the concept in the competition enforcement practice of the ‘second group’ countries.”

Correlation vs causation

Secondly, the institutional divisions must be explained more in detail

Many indicative instances, but clear-cut evidence of validity of the hypothesis is not submitted.
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Comment

“An important factor that influences the speed of adaptation is the presence/absence of separation between
adjudication and investigation. It is a natural feature of the prosecutorial model (in South Africa). In the case of the
administrative model, present in all other BRICS countries, separation may take place within the authority (like in
Brazil and India). There is no such separation in Russia and China: the same authorities who investigate make the
final decisions.

The presence of a third party to determine which side is right and which side is wrong (competition authority or
accused violator) should motivate both sides to collect and thoroughly analyze the evidence. Otherwise, the
administrative authority will have less incentive to develop standards of evidence, possibly affecting the speed of
adaptation. The relatively slow introduction of platform theory observed in Russian and Chinese competition law
enforcement compared to the rest BRICS countries provides evidence consistent with the argument.

Thirdly, a bit counter-intuitive that smaller authorities would be able to implement complex analysis with less
personnel than larger, more experienced ones employing more resources and personnel.

In this instance, another level of analysis is introduced, being the possibility to appeal, further complicating the
institutional divides and what consequences they entail.
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Concluding Comments & issues to be addressed more in-depth

The difference between Competition Authorities and jurisdictions examined — legal, policy, institutional,
personel etc.

The “Myth of Network Effects” should be investigated more critically
Market power in economic terms v dominance in legal terms — which should take precedence?

Definition of relevant market in mergers v definition of relevant market in abuse of dominance cases —
same same but different? Difference in form or in kind or both or none?

The role and relevance of references to doctrine and other international cases in the cases examined

Correlation vs. Causation
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