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ABSTRACT

As leading businesses organize themselves as two-sided platforms, developed economies
competition authorities have adapted their practice. Younger jurisdictions also face the
challenge to review and use new analytics. We explore the recent evolution of two-sided
platform markets analysis in BRICS countries, focusing on a key point for competition
policy enforcement: relevant market definition. The extensive review suggests that
countries have adopted the concepts and analytical practice for two-sided platform
relevant market definition at different paces. This heterogeneous pattern may be
associated to the competition policy institutional design of each country. Authorities
with broader mandates, that handle larger number of cases and that do not have a
separation between adjudication and investigation have lagged behind in the adoption of
such tools and practices.

JEL: L44; 017, P52

I. INTRODUCTION

Multi-sided platforms (MSPs) are ubiquitous in many sectors, particularly in digital markets. They
take advantage of internet communications and modern information processing power. The
businesses of Google, eBay, Uber, Booking.com, and credit cards are just a few examples. These
multi-sided (often two-sided) platforms provide an opportunity for users of both sides to interact
and, in many cases, solve informational problems that hinder transactions. The key characteristic of
a multi-sided market is the presence of network externalities across sides of the platforms in the
market. In other words, the attractiveness of doing business through the platform for consumers on
one side depends on the number of users on the other side and vice versa. Cross-side externalities are
the basis for the MSP business model. They have been analysed by many scholars, often citing the
central work of Rochet and Tirole (2003)2. The characteristics of an MSP generate the need to adapt
the tools for a competition policy analysis at all stages of investigation, as demonstrated by the many
international reports on the topic in every major jurisdiction and forum. The speed, interest and
effort to respond to the MSP analytical challenges have been significant. In the past two years,
detailed reports on platforms or their natural environment, digital markets, have been presented in
the US, Europe, Germany, OECD, BRICS countries and others?.

Delimiting relevant markets is central to antitrust investigations. It determines the competing
firms of the business under scrutiny and the extent of their market power. In all jurisdictions legal
standards require proving dominance or market power before proceeding with antitrust enforcement.
While, in the case of differentiated products, as is often the case in services and platforms, there are
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arguments for not delimiting markets*, merger guidelines across the globe devote pages upon pages
on how to conceptually and empirically delimit relevant markets.

In this paper we focus on the harmonization of approaches applied to delimiting of relevant
markets. In the case of MSP, the classification of platform types appears to be central when
delimiting markets. Filistrucchi et al. (2014)° popularized a classification of platforms into
transaction and non-transaction platforms. In their handbook review, Evans and Schmalensee
(2015)® describe them as usage externalities and membership externalities platforms, respectively.
The taxonomy is important, as transaction platforms should be a part of a single multi-sided relevant
market, and some types of non-transaction platforms should be part of two relevant markets, one for
each side of the platform (including or not non-platforms on each side). This can have notable
implications for the legal analysis of antitrust cases, as exemplified by the 2017 AMEX case before
the US Supreme Court”. The requirement for one relevant market for transaction platforms and two
markets for non-transaction platforms is not unanimous in the literature, as it is argued for two
relevant markets in almost all cases®, but may be seen as dominant in many jurisdictions, including
BRICS countries, as we shall see.

On the relevant market taxonomy, we include matching non-transaction markets. As
mentioned in Rysman (2009)°, matching markets are often a form of two-sided market. In matching
markets, the economic problem is finding the best match across heterogeneous participants on both
sides of the market/platform. As these matching markets are often subject to cross-network
externalities, the two-sided platform analysis applies. Thus, non-transaction platforms are divided
between audience and matching platforms (Wismer and Rasek, 2018)°. A single market should be
defined on match search units (membership from either side) either if the transactions or matches are
not directly observed or are not used for pricing on matching non-transaction platforms. The point is
that the service provided is the same as in transaction platforms, namely the possibility to match
users from each side to transact, or the opportunity to match.

The goal of this paper is to document the use of the transaction / non-transaction taxonomy
and the one two-sided or two interrelated relevant markets classification in the competition policy
practice of BRICS countries. These relatively younger authorities claim to have already incorporated
concepts and ideas required to analyze MSP (CADE, FAS, CCI, CCSA, 2019)*. Actually, their
experience varies. Markets are often classified similarly across jurisdictions when looking at large
firms with similar international antitrust cases, such as online travel agencies, search engines and
others. At the same time, there are important differences in the adoption of MSP classification and
the cases investigated.

We argue that the adoption pattern is compatible with the institutional framework of
competition policy across countries. Though based on similar core principles and goals, Competition
Authorities (CA’s), have different roles and institutional arrangements (organization, available
resources, etc.) across countries (Jenny, 2016)*. These differences impact the incentives and ability
of CAs to learn and adapt approaches to the analysis of new business models as they appear.
Kovacic and Lopes-Glados (2016)* describe learning as a necessary characteristic of agencies that
are able to meet their mandates.

4 See Kaplow, L., 2010. Why (ever) define markets. HARVARD. LAW REVIEW 142(2), 438-517 (2010) .and an opposing view
Werden, G.,. Why (ever) define markets? An answer to professor Kaplow. ANTITRUST LAW JOURNAL 78, 729-754 (2013)

5 Filistrucchi, L., Geradin, D., van Damme, E., Affeldt, P., 2014. Market definition in two-sided markets: theory and practice.
JOURNAL OF COMPETITION LAW AND ECONOMICS 10(2), 293-339.

® Evans, D.S., Schmalensee, R., 2015. The antitrust analysis of multi-sided platform businesses. In Blair, R.D., Sokol, D.D. (Eds).
Oxford Handbook on International Antitrust Economics. Oxford University Press, Oxford. pp. 404-447

7 See the extensive debate at, e.g., Antitrust Chronicle 3(2), 2019 or Journal of Antitrust Enforcement 7, 2019, or Colangelo, G.; &
Maggiolino, M.. Applying Two-Sided Markets Theory: The MasterCard and American Express Decisions. JOURNAL OF
COMPETITION LAW & ECONOMICS, 14(1), 115-143.(2018).

8 See, for example Franck, P. & Pietz, M., Market definition and market power in the platform economy. CERRE Report. 3/19
(2019).

9 Rysman, M., 2009. The economics of two-sided markets. Journal of Economic Perspectives 23(3), 125-143

10 Wismer, S., Rasek, A., 2018. Market definition in multi-sided markets. In OECD, Rethinking Antitrust Tools for Multi-Sided
Platforms. pp. 55-68

1 CADE, FAS, CCI, CCSA, 2019. BRICS in the Digital Economy: Competition Policy in Practice. Available at
http://en.cade.gov.br/press-releases/cade-releases-report-on-digital-economy-during-the-vi-brics-competition-conference.

12 Jenny, F., 2016. The institutional design of competition authorities: debates and trends. In Jenny, F., Katsoulacos, Y. (Eds).
Competition law enforcement in the BRICS and in developing countries. Legal and economic aspects. Springer, Cham. pp. 1-57

13 Kovacic, W., Lopez-Galdos, M., 2016. Lifecycles of Competition Systems: Explaining Variation in the Implementation of New
Regimes. Law and Contemporary Problems 7(4), 85-122.
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This paper contributes to the literature on comparative competition law enforcement practice
by providing an extensive review of markets and cases in which two-sided relevant markets were or
should have been considered in BRICS jurisdictions. It provides a BRICS perspective following
Filistrucci et al. (2014). The paper also constitutes an additional case study on the thesis of
‘institutional arrangements as determinants of agency performance’ (Kovacik et al., 2011). We argue
that institutional arrangements influence the capacity to adapt merger analysis in specific merger
cases and may explain the differing adoption levels of two-sided market concepts and relevant
market characterization.

The paper is organized as follows. The first section provides the typology of platforms, which
helps clarify how relevant markets in two-sided markets should be delimited. The following section
describes the institutional environment of competition enforcement in BRICS countries. In the third
and the fourth sections we describe data sources and provide a comparative case study analysis of all
BRICS countries. We investigate whether the universality of the two-sided platform business model
(including in the case of multinational firms that replicate their models across countries) is reflected
in the country specific competitive analysis of cases involving these platforms. The last section
offers some concluding remarks.

I1. MARKET DEFINITION FOR PLATFORMS: THEORETICAL BACKGROUND

A key distinctive characteristic of MSP is the exploitation of cross-side positive/negative
externalities related to the number of agents on the other side of the platform, the so-called indirect
network effect or cross-platform effect. (Filistrucci et al., 2014; Rochet and Tirole, 2003; Rysman,
2009 inter alia). In two-sided markets, contrary to regular intermediary business, both sides can be
charged to access the platform, and the platform controls prices on both sides (Evans and
Schmalensee, 2015).

Economists distinguish between transaction and non-transaction platforms (Filistrucchi, 2018,
and papers therein)4. The classification is very important for understanding the economic effects of
multi-sidedness and market delineation in the case of MSP. In particular, whether one should delimit
a single market with consumers from both sides or two interrelated markets, one on each side of the
platform. A summary of MSP classifications for competition policy analysis is provided in Table 1.

Transaction platforms are two-sided businesses that provide the means for different (usually
two) groups of platform users to transact. These transactions are observed by the platform and used
for pricing its services. Different groups of users can be charged a per-transaction fee (although two-
part pricing with a membership or subscription fee is not ruled out). Moreover, services provided by
a platform to its users at different sides are perfect complements, as ‘transaction’ means that the
service to A-type user can be provided only in case some B-type user consumes the service at the
same time. Uber taxi is a good example: the product offered is the opportunity for a rider and a
driver to transact through the platform and it is charged per ride (a transaction), not per membership.

Two-sided platforms can operate with different prices for each side when registering a
transaction. This allows the platform to internalize the cross-network externalities. The prices may
be different across sides, depending on which side is more responsive to prices, and/or create more
transaction externalities. This does not lead to the delimitation of two markets, one on each side, as
the product sold is the transaction itself.

Non-transaction platforms are those at which different groups of platform users do not
transact directly or the transactions are not observable. There are two types of non-transaction
markets: matching and audience markets. In the latter, two (or more) separate products or services
are provided by the platform to its sides. These ‘audience providing’ or ‘advertising’ platforms
provide one user group, - advertisers, - with the audience or attention of another user group, - readers
(as in Filistrucci et al., 2014). An advertiser cannot tell whether its ad was actually viewed or the
product announced was later purchased. Note that the product or service to the other side (readers) is
content. The different products provided indicate that two separate, but interrelated, markets should
be considered for two-sided platforms.

MSP may also provide matching services, - the opportunity to find the best match across
heterogeneous participants on different sides of the platform. This is a specific type of a market — the
matching one®. It is placed under non-transaction markets in Table 1 as transactions between the

1 Filistrucchi, L., 2018. Market definition in multi-sided markets. In OECD, Rethinking Antitrust Tools for Multi-Sided Platforms,
pp. 37-54
15 wismer and Rasek, 2018, supra note 10.



sides are not directly observed or are not used for pricing. Given that both sides are provided with
the same service, - the opportunity to match, - a single multi-sided market should be defined.®

Zero pricing to one of the sides of the platform is common. Yet, it should not influence
market definition. In the case of an audience non-transaction market two markets should be
considered due to the different services provided. In the case of matching or transaction markets it is
the nature of the services that recommend a single relevant market definition. Pricing does not play a
role in delimiting one or two markets. *’

16 Pereira-Neto, C. M.& Lancieri, F., Towards a Layered Approach to Relevant Markets in Multi-Sided Transaction Platforms.
ANTITRUST LAW JOURNAL, 82 (3), 701-720 (2020) propose using a flexible approach to one market or two market definition,
as both are extremes of a continuum. The one market should be defined if only one side is relevant for the business and if cross-side
network effects are not too strong two ways.
7 Franck. & Pietz, supra note 8.recommend two market delineations for both transaction and non-transaction markets. They argue
that it is arbitrary and unreasonable to classify markets according to the endogenous pricing strategy of a platforms, i.e., if
transaction based pricing is used, a single market, if membership or non-volume flat fee, two markets. Our reasoning differs, as it is
based on the service rendered by the platform, and not on the pricing strategy. The latter may have motivated the classification by
Evans and Schmalensee (2015) (supra note XX) or Filistrucci et al. (2014) (supra note XX). The former use a pricing based
classification, as transaction markets are called usage externality markets, while non-transaction markets are denoted membership
externality markets
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Table 1. A summary of MSP classifications for competition policy analysis

Market Type

Network effects

Markets to be
determined

Pricing strategy

Market
characteristics

Do sides transact through the platform? Is the transactions observable?

Yes No
Non-transaction markets
] Do both sides search for matching?
Transaction markets
Yes No
Matching markets Audience market
Are network effects positive for all sides of the platform?

Yes

Yes

One multi-sided market. The product is the ability to transact through One multi-sided market. The product is the

MSP opportunity to find matching.
Relative price affects the volume traded, so fees for different sides are As transa:ctlons aftﬁr the matc_h Ing are r]lOt
charged separately observable, MSP charges pgrtlupatlon ee
only. Or charges a third party
Market size is measured by value/ volume/ number of transactions Market size is measured by t_he r_1umber of
: : . . users or total revenues. Participation fees are
Prices are different for different sides

potentially different for each side.

Not always

Separate but interrelated markets. The products are
different: audience for one side, content for the other.

Only participation fee. If the audience side generates
strong positive cross-platform effects, it is rational to
minimize the fee.

Several markets with their prices and volumes.
Network effects are to be taken into consideration
when estimating demand and evaluating rivalry and

Source: adapted from Pontual Ribeiro and Golovanova (2019)%8,

entry.

18 pontual Ribeiro, E., Golovanova, S., 2019. Theories of harm for multi-sided platforms II: practical implications for BRICS competition policy. In Digital era competition: a BRICS view. Report by the BRICS competition law
and policy center: pp. 147-169. Available at http://bricscompetition.org/upload/iblock/6al/brics%20book%20full.pdf.
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Based on this taxonomy of two-sided businesses and markets, we proceed to review the practice of
BRICS competition authorities in handling market definition in merger and abuse of dominance cases. It
should be noted that the literature on two-sided markets considers only a small number of two-sided
markets in the first decade of the 2000°s, such as credit cards, newspapers and video game consoles. With
the growth of the internet and increased popularity of platform business models, including social media,
ride hailing and others, competition authorities in developed countries have expanded the analysis
significantly, as the reports cited in the introduction indicate. BRICS countries appear to have followed
the adoption of two-sided market analysis in digital markets, as the bloc’s report suggests (CADE, 2019),
although the taxonomy used is not specified. The section below provides an introduction to the
institutional setting of competition policy in BRICS countries. Additionally, the introduction will also
offer a useful way for understanding the possible differences in use of the taxonomy discussed in the
following section.

I INSTITUTIONAL ENVIRONMENT OF COMPETITION LAW ENFORCEMENT IN THE BRICS
COUNTRIES

Antitrust enforcement capacities worldwide have steadily increased, particularly in the last quarter
century. As of 2015, one hundred of the circa 130 competition authorities around the world were less than
twenty five years old. The BRICS countries are among these new competition regimes. Young
competition regimes exhibit important similarities but also important differences. On the one hand, all
competition laws contain provisions on the illegality of cartels and restriction of competition by large
companies, merger notifications and approvals. On the other hand, they have different institutional
designs (Jenny, 2016; Kovacic and Mariniello, 2016), to the extent competition policy is incorporated in
different legal and institutional environments.

Competition policy institutions in BRICS countries exhibit similarities but also significant
differences. BRICS countries do not follow a universal model of competition enforcement: there is a
significant difference between South Africa’s prosecutorial model and the administrative enforcement
applied in the other countries (Jenny, 2016). Among the countries that have adopted administrative
enforcement models, Brazil and India subdivide their investigative and adjudicative functions within a
single institution. Competition authorities in Russia and China do not have separate specialized bodies
with investigative and decision-making functions.

The scope of responsibilities of competition agencies in BRICS countries varies. The Russian
competition authority, the Federal Antimonopoly Service (FAS), is among the world’s most ‘generalist’.
The national competition law covers not only anticompetitive conduct but also issues related to unfair
competition, state aid provisions, and actions by public authorities that restrain competition. The FAS is
also responsible for monitoring competition in connection with public procurement, tariff regulation and
advertising legislation. The functions of China’s competition authority, the State Administration for
Market Regulation (SAMR), are not limited to competition issues and include, among others,
management of intellectual property rights, drug safety supervision, quality inspection, issuance of
business registration, certification and accreditation and credit supervision. Conversely, competition
authorities in Brazil (Administrative Council for Economic Defense, CADE), India (The Competition
Commission of India, CCI) and South Africa (Competition Commission of South Africa, CCSA) are only
responsible for investigating restrictions of competition and merger controls.

The scale of competition law enforcement also differs between the BRICS countries. Russia leads
the number of investigations in the global rating of competition authorities with thousands of cases.
Investigations by other authorities only reach into the hundreds, with merger cases number around three
hundred. Table 2 summarizes the institutional structure of competition policy in the BRICS.

This cross-country comparison illustrates that the institutional arrangements (goals, emphasis,
structure) of competition authorities differ. In the context of generally accepted understanding on how to
set competition policy, the differences can influence their performance (Kovacic et al., 2011)° and
enforcement practice (Avdasheva et al., 2020)?*. We expect that the institutional environment will affect

% Kovacic, W., Mariniello, M., 2016. Competition Agency Design in Globalised Markets. E15Initiative. International Centre for
Trade and Sustainable Development (ICTSD) and World Economic Forum. Geneva. Available at https://el5initiative.org/wp-
content/uploads/2015/09/E15-Competition-Kovacic-and-Mariniello-FINAL.pdf.

2 Kovacic, W., Hollman, H., Grant, P., 2011. How does your competition agency measure up? European Competition Journal 7(1),
25-43

2L Avdasheva, S.B., Golovanova, S., Shastitko, A., 2020. The Contribution of BRICS to the international competition policy regime.
In Grigoryev, L.M., Pabst, A. (Eds). Global Governance in Transformation Challenges for International Cooperation. Springer,
Cham. pp. 241-259
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the ability of competition authorities to adapt to the appearance of new business models as well. Broad
mandate authorities may have a difficult trade-off in choosing between alternative enforcement targets, as
their large number of cases dilutes the resources dedicated to a particular one. Prioritization might lead to
bias in favor of relatively easy targets (Schinkel, et al. 2015)?2 and abandonment of certain policy goals
(Hyman and Kovacic, 2013)?%. This may limit their capacity to adapt in the face of new challenges like
new business models. A rare empirical evidence on the extent of economic analysis in merger and
antitrust cases in the BRICS countries is in line with this adaptability argument (see Gouri (2016)?* for
India, Avdasheva et al. (2019)% for Russia and Pontual Ribeiro (2016)% for Brazil).

22 Schinkel, M. P., Téth, L., Tuinstra, J., 2015. Discretionary authority and prioritizing in government agencies. Amsterdam Center
for Law and Economics. Working paper 15-058/V11.

2 Hyman, D.A., Kovacic, W.E., 2013. Institutional design, agency life cycle, and the goals of competition law. Fordham Law
Review 81(5), 2163-2174.

24 Gouri, G., 2016. Economic Evidence in Competition Law Enforcement in India. In Jenny, F., Katsoulacos, Y. (Eds). Competition
Law Enforcement in the BRICS and in Developing Countries: Legal and Economic Aspects. Springer, Cham. pp. 223-
238Halaburda, H., Jullien, B., Yehezkel, Y., 2020. Dynamic competition with network externalities: how history matters. The
RAND Journal of Economics 51(1), 3-31

% Avdasheva, S., Golovanova, S., Katsoulacos, Y., 2019. Optimal institutional structure of competition authorities under reputation
maximization: a model and empirical evidence from the case of Russia. Review of Industrial Organization 54(2), 251-282.

% pontual Ribeiro, E., 2016. Economic Analysis in Antitrust: The Case of Brazil. In F. Jenny, Y. Katsoulacos (Eds), Competition
Law Enforcement in the BRICS and in Developing Countries: Legal and Economic Aspects. Springer, Cham. pp. 207-221



Table 2. Institutional structures of competition policy in BRICS countries

Brazil

Russia

India

China

South Africa

Competition law (year of
introduction)

Competition agency (the year

of establishment or the last
reformation)

Enforcement model

Investigative function

Adjudicative function

Appeal instance

Responsibilities other than
antitrust and merger analysis

Annual number of
investigations on abuse of
dominance and anti-
competitive agreements

Number of decisions on
mergers, per year

Law No 12.529/11(2011)

Administrative Council for
Economic Defense, CADE
(2012)

Administrative
General Superintendence (a
specialized body of CADE)

Economic Defense
Administrative Tribunal (a
specialized body of CADE)

Federal courts

No

28-52
(2015-2019)
investigations completed

378-433
(2015-2019)

Law on protection
competition (2006)

Federal Antimonopoly
Service of Russian
Federation, FAS (2004)

Administrative

FAS (no specialized
bodies with investigative
and decision-making
functions)

Commercial courts

Yes, including

state aid provisions,
public procurement,
industry regulation, tariff
regulation, etc.

1.1-3.4 thousand
(2015-2018)
investigations initiated

1.2-1.9 thousand
(2015-2018)

Competition Act (2002)

The Competition Commission

of India, CCI (2009)

Administrative
Director General, DG (a
specialized body of CCI)

Commission (a specialized
body of CCI)

National Company Law
Appellate Tribunal

No

23-51
(2015-2019)
DG investigations completed

80-139
(2015-2019)

Anti-Monopoly Law (2007)

Before 2018: Ministry of Commerce,
MOFCOM (2003); National Development
and Reform Commission, NDRC (2003);
State Administration for Industry and
Commerce, SAIC (1953)

In 2018 the agencies were integrated into
State Administration for Market Regulation,
SAMR (2018)

Administrative

- before 2018: MOFCOM, NDRC, SAIC

- starting from 2018: SAMR

(no specialized bodies with investigative and
decision-making functions)

People’s courts

Yes, including intellectual property rights,
drug safety supervision, quality inspection,
business registration, certification and
accreditation, credit supervision etc.

On average, 22

(2008-2019)

investigations completed (administrative
enforcement only)

On average, 254
(2008-2019)

Competition Act
(1999)

Competition
Commission of
South Africa, CCSA
(1999)

Prosecutorial

CCSA

Competition
Tribunal

Competition
Appeals Court

No

108-177
(2016-2019)
full investigations

336-388
(2016-2019)

Source: Competition legislation of the BRICS countries, annual reports and announcements of competition authorities.



The separation of adjudication and investigation is yet another factor that may affect the speed at
which new concepts are included in merger and antitrust analyses. The direction of the effect is not
obvious, however. Independent judgments of CA decisions and verification of procedural matters are an
important error-correction mechanism (Shavell, 1995, 2006)?’. External assessment of the quality of
reasoning will motivate parties to a proceeding to devote added effort toward strengthening their
positions, increasing the probability for the presentation of stronger economic analysis. On the other hand,
an opposite effect may occur if the adjudication tribunal is conservative. Guided by an overriding interest
to minimize the share of annulled decisions, competition authorities may avoid applying new concepts
and advanced quantitative tools (Katsoulacos and Ulph, 2011)? in order to prevent an increase in the
disputability of decisions. We believe, however, that the first effect will prevail.

These arguments suggest a working hypothesis that broad mandate jurisdictions with non-
separated adjudication and investigation functions may be relatively slow to incorporate new case
analysis concepts such as the recognition of two-sided markets and network effects investigating merger
and antitrust cases. The next sections review cases from the BRICS countries, allowing us to connect their
two-sided market analysis on relevant market delineation described in the previous section with their
institutional settings.

IV.DATA SOURCES
A. Brazil

All case materials are publicly available on CADE’s website, with sensitive information, such as
revenues, omitted from documents. Thirty-two cases involving platforms were identified, including 8
abuse of dominance and 24 mergers. The relevant market definition was looked up in the text of the
Tribunal decision on the case or, in the case of cleared mergers, in the Superintendent-General case
report. The process included i) Google searches for news reports on cases using the keywords ‘two-sided
markets’ or ‘platforms’; ii) searches for cases using the keywords ‘two-sided,” ‘two-sided platform,’
‘platform’ or ‘Tirole’ (in Portuguese) on CADE’s digital folder search page (SEi); iii) case lists in
(CADE, 2019); iv) e-commerce cases listed in Ribeiro et.al. (2018)%°. Note that only a small number of e-
commerce cases actually address platforms and not all cases on digital markets include platforms. The
cases generated by these searches were decided between 2008 and 2020.

B. Russia

FAS antitrust and merger case decisions are available on the authority’s website. However, details of the
agency’s economic analysis are not always provided, especially in merger cases. Moreover, according to
Russian legislation FAS has the right to issue a ‘warning’ (a document that describes antitrust concerns
and puts forward recommendations for correcting a company’s business practices and avoiding an
antitrust investigation) without having to open a case. The warnings are based on the results of the
preliminary economic analysis, which are never published. However, news reports about FAS antitrust
concerns may be posted to the authority’s website if the case is considered of particular importance. In
this light, FAS’s news releases were monitored for the period 2011-2020. Additional sources of
information include official analytical reports prepared by FAS as part of its regular monitoring work on
the results of its analysis on the state of competition in a particular market. The reports contain detailed
market analyses conducted in accordance with normative requirements. In this light, they closely
represent the approach to market delineation applied by the competition authority. The authors have
identified and analyzed 3 antitrust cases (in addition to a fourth that is currently ongoing), one merger
case, 3 official FAS market analysis reports and several announcements on FAS antitrust concerns related
to business practices on different platforms.

2" Shavell, S., 1995. The appeals process as a means of error correction. Journal of Legal Studies 24, 370-426

2 Katsoulacos, Y., Ulph, D., 2011. Optimal enforcement structures for competition policy: Implication of judicial reviews and of
internal error correction mechanisms. European Competition Journal 7(1), 71-88.

# Ribeiro, A., Machado, M., Camara, P., Tavassi, A.P., 2018. Brazil. In GCR (Eds.) E-Commerce Competition Enforcement Guide.
2nd ed. pp. 113-128. Available at https://globalcompetitionreview.com/guide/e-commerce-competition-enforcement-guide/second-
edition/article/brazil. Law Business Research Ltd., London
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C. India

CCl case decisions on antitrust and merger are available on the authority’s website. A detailed
description of the economic analyses undertaken by the Director General as well as the arguments of the
Commission and the alleged violators of competition law is provided for each antitrust case, irrespective
of the final decision as to the presence or absence of a violation. Krishnan and Unni (2019)% provided
invaluable assistance in preparing an initial list of cases, which the authors then expanded. A total of 19
antitrust cases and 4 merger cases were analyzed in which businesses operating on different platforms
were the focus of competition authority investigations. The cases were decided in the period 2010-2019.

D. China

The Chinese economy is characterized by a high degree of state regulation. Because of this, competition
law enforcement possesses specific roles and features. The Competition authority is involved in
formulating policies to prevent excessive and improper government intervention in the market that could
restrict or exclude competition. The fair competition review is a unique institutional tool in China (Wang
et al., 2019)%; no policy having a serious impact on competition can be introduced. Due to this, the
competition authority and industry regulators may jointly enforce the same cases. Besides, a special
chapter of the Chines Anti-Monopoly Law is devoted to the ‘abuse of administrative power to eliminate
or restrict competition.” A recent SAMR decision along these lines was issued in 2020 in relation to a
platform business, when the Nanchang Education Bureau’s online payment system requirements for
tutorial fees was deemed an abuse of administrative power32. We do not analyze cases of this type below.

Competition rules in China are enforced both by the competition authority as well as private
parties. In 2018, three Chinese competition agencies (MOFCOM, responsible for merger approval,
NDRC and SAIC, tasked with investigating price-related and non-price restrictive practices,
correspondingly) were integrated in a single entity , the State Administration for Market Regulation,
SAMR. The websites of two out of the three former competition authorities are still active and were used
to conduct a search of antitrust and merger cases decided before the respective institutions were
reorganized. SAMR’s website provides information on recent decisions. The Supreme People’s Court
(SPC) website was also monitored to track the results of appellate cases. Moreover, private parties
harmed by anticompetitive conduct may initiate legal proceedings independently of the administrative
agencies. These cases are decided by a limited number of courts authorized to adjudicate private claims.

Dentons China Monthly Antitrust Update reports (2017-2020) were monitored for the purposes of
preparing a list of platform cases over the past four years. Searches of MOFCOM and NDRC news
releases were conducted to collect announcements regarding earlier cases. Court decisions on private
claims and appeals include an overview of the arguments entered by the parties, constituting a valuable
source of data. The decisions in a total of 4 merger cases and 3 antitrust cases were analyzed.

E. South Africa

Among the BRICS countries only South Africa has a prosecutorial model of competition law
enforcement. CCSA conducts investigations and prosecutions of firms before specialized courts: the
Competition Tribunal and the Competition Appeals Court. To this end, searches of antitrust and merger
case decisions were conducted on the courts’ websites. Decisions on two types of cases - ‘Large mergers’
and ‘Complaint referrals from the Commission’ - were monitored on the Tribunal’s database. Two
antitrust cases and 6 merger cases in the period of 2007-2020, in connection with to different platforms,
were identified and analyzed. It is worth mentioning that non-confidential versions of the decisions
provided a good overview of the main arguments entered by the parties to the respective litigation,
whereas details of the CCSA’s competition analysis (which likely totals several hundreds of pages) were
not available.
Appendix 1 provides the list of the cases analyzed for this paper.

8 Krishnan, A., Unni, V.K., 2019. Competition regulation in two-sided markets: The Indian jurisprudence. In National conference
on economics of  competition law. Competition = Commission of India. pp. 1-34. Available at
https://www.cci.gov.in/sites/default/files/page_document/Papers-presented-in-2019-Conference.pdf

81 Wang, X., Zhan, F., Wu, P., Fang, X., 2019. Country Report — China. In Digital era competition: a BRICS view. Report by the
BRICS competition law and policy center. pp. 1070-1125. Available at
http://bricscompetition.org/upload/iblock/6al/brics%20book%20full.pdf

32 http://amr.jiangxi.gov.cn/art/2020/2/25/art_22493_1510346.html
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V. APPLICATION OF PLATFORM THEORY IN ANTITRUST INVESTIGATIONS AND
RELEVANT MARKET DEFINITION IN THE BRICS

In this section, we offer an overview of the application of relevant market definition for platforms to
antitrust and merger cases in the BRICS, highlighting similarities and differences. While jurisdictions
may be sensitive to arguments and analyses used in other countries, specific analysis may differ
significantly.

A. Brazil

The earliest platform cases were the merger rulings on Google-DoubleClick (2008) and Microsoft and
Yahoo (2009). The analysis made draws heavily from international practice, particularly in the former.
The Microsoft-Yahoo report recognizes cross-network externalities between organic search and
sponsored search. It also recognizes the need to match audience and advertisers to ensure a successful
business. The report focuses on online sponsored searches as a separate market; the companies’ market
shares are estimated for both markets.

In the subsequent platform cases on payments methods market a very detailed analysis of multi-
sidedness is present. In the 2009-2010 Visanet (an acquirer) abuse of dominance cases on exclusive
dealing in Visa cards, a single two-sided market for schemes (such as Visa or Mastercard) was delimited.
The two sides were issuers and acquirers or, ultimately, cardholders and merchants, respectively.
Concentration was measured by the number of transactions or transaction value. This view was
maintained in two joint ventures to create new schemes: Elo (2011) and Newco (2016, still not
operational as of 2020). The characteristics of two-sided markets were extensively discussed in these
cases, specifically cross-network effects and relative prices across sides.

The next explicit mention of a two-sided platform in a merger case was the Google-Vevo merger
in 2013. The Competition Authority recognized two separate inter-related markets, as would be expected
for a non-transaction audience-providing platform: an online advertising market (that generates revenues
and provides view opportunities to businesses) and content market (that attracts ‘eyeballs’). Concentration
on the online advertising market was measured on the basis of revenues obtained from ads. Companies’
shares in the online entertainment markets were calculated using content licensing and exhibition
revenues. The same framework was then applied to analyze the merger between Spray Filmes and NWB
Enterprises, a local company dedicated to providing content on YouTube and other platforms and selling
advertising space. The firms merged into a single platform, combining the advertising placement business
with the content business. These mergers were analyzed squarely within a non-transaction audience-
providing market framework.

In 2012, CADE signed a cease and desist agreement with Infoglobo for alleged abusive
exclusionary practices by the latter involving aggressive discounts offered to advertisers that refrained
from running ads with its competitors. The case report explicitly mentions the two-sidedness of the
newspaper market, namely readership and advertisers, citing, to this end, Evans (2003)%®. As in the
Google and Microsoft cases above, merger case documents show and explicitly search in the international
academic literature for case analytic tools. The alleged violator’s significant share of the readership
market and cross-side network externalities are regarded as leverages for the exclusionary practice.
Nevertheless, the authority only described concentration in the readership market and did not explore the
print media advertising market. In 2016, the second, third, and fourth largest audience TV broadcasters
set up a joint venture to negotiate transmission fees with digital satellite and cable TV operators. The
reporting commissioner pointed out a market for TV audience and a market for TV advertising.

Some cases addressed in Brazil are similar to international ones, such as a 2018 abuse of
dominance case against the accommodation booking services (online travel agencies) firms Booking,
Expedia and a local competitor, Decolar3*, various complaints filed by taxi drivers against Uber, and a
merger by online food delivery giant iFood. CADE explicitly designated the last case a two-sided market
consisting of restaurants and eaters, in which company market shares are measured on the basis of
revenues. This approach can be understood as a proper application of the idea of a transaction market,
given the market’s characteristics. CADE has also ruled on Google cases relating to international abuse of
dominance cases brought against the company. Relevant markets were defined following standard non-
transaction audience market analysis, i.e., two two-sided markets: (i) the market for general search

3 Evans, D.S., 2003. The Antitrust Economics of Multi-Sided Platform Markets. Yale Journal on Regulation 20, 324-340
34 As analysis of the European can be seen in C Caccinelli & J. Toledano ASSESSING ANTICOMPETITIVE PRACTICES IN
TWO-SIDED MARKETS: THE BOOKING.COM CASES Journal of Competition Law & Economics, 14(2), 193-234 (2018)
doi:10.1093/joclec/nhy005
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services (audience) and (ii) the market for price comparison searches (sponsored). In these cases,
reference is made to decisions by European authorities.

In a 2008 merger between the futures bourse (BM&F) and the (only active) stock exchange
(Bovespa) CADE did not consider the two-sidedness of the markets. This changed over time. The role of
network effects was central in the analysis of merger cases in financial markets, a stock exchange merger
(BMFBovespa and a bond depository Cetip) in 2016 and an investment fund platform merger (XP) in
2017. In the former, the reporting Commissioner described exchanges as two-sided markets (investors
seeking financial instrument issuers and vice versa), subject to extensive network economies (increase in
the number of users — buyers and sellers - of a specific asset makes markets more liquid and trade in
assets easier). Specific financial instruments were considered as single markets (stocks, bonds, treasuries),
with the corresponding size measured by the volume traded in each market. On the later merger, the
nation’s second largest bank, Itau, acquired a portion of XP. The market for investment fund distribution
through independent brokers was seen as a two-sided relevant market, where concentration was measured
on the basis of the value of investments. The merger was cleared with remedies that explicitly addressed
the two sides of the market: on one side, XP is not allowed to impose exclusivity in distributing the
investment products of a specific bank or fund; on the other side, XP may not impose exclusivity
agreements with the independent brokers.

In reading the Brazilian cases, it is interesting to note the openness of staff and Tribunal members
to borrowing from international cases and the international literature on the economics of antitrust
analysis in two-sided platform cases. After 2016, it was expected that platforms would be recognized in
merger cases, as anticipated by the notes on two-sided market characteristic laid out in the 2016
Horizontal Merger Guidelines, which, however, does not offer explicit mention of the issue of one or two
relevant markets. The interaction with parties may have contributed to knowledge building as well, as can
be seen in a series of cases on loyalty programs.

Loyalty programs, when managed by independent companies (in contrast to a vertically integrated
frequent flyer program or a credit card specific rewards program), are an interesting application of the
concept of non-transaction two-sided markets. In cases decided in 2018 and 2019, CADE considered the
two-sidedness of the two relevant markets associated with the platform. The first case is of particular
interest. Here the companies suggested the two-sided market approach to CADE. CADE timidly
incorporated the idea, considering it as one of the possible relevant market specifications. Due to very low
market shares, further analysis was found not to be required and the case was closed. In a subsequent
merger case, CADE applied the two relevant markets analysis without hesitation. The sides consisted of
(i) the market for point accrual partners (the size of which was measured by issued points); (ii) the market
for benefit fulfillment (measured by points cashed in).

B. Russia

The current version of Russian Federal Law ‘on protection of competition’ was introduced in 2006 and
can be considered the starting point of competition law enforcement in the country. The first reference to
FAS antitrust concerns relating to the business practices of international payment systems — Visa and
MasterCard (which apply a platform business model) — dates to 2011. This occurred shortly after the
European Commission issued its decision in a similar case against Visa®>. FAS’s main antitrust concern
was on the ‘excessive’ interchange fees of international payment systems. The news reports allow us to
conclude that the authority does not analyze the multi-sidedness of the market and the role of indirect
network effects. This serves as an example of a one-sided analysis that ignores the key feature of MSP:
the role of relative prices.

Up to 2017, there were no signs that FAS applied platform theory in appropriate circumstances. In
the official analytical report devoted to the assessment of competition in the markets of services for the
organization of exchange trading (stock, commodity, currency, repo, financial derivatives), their two-
sidedness is never mentioned. However, as these are transaction markets, this fact does not influence the
market shares measurement, which are correctly measured on the basis of the number and value of
transactions. Application of platform theory could have been expected in 2015 when Google was found
guilty of violating competition law. Yet, the FAS decision and official public announcements did not
mention the company’s multi-sided business model. It is worth highlighting that Google’s business
practice drew FAS’s attention, particularly in light of the European Commission’s decision in a similar
case®, However, in contrast to the European competition authority the Russian authority did not link the
company’s single-homing strategy in the “market of pre-installed application stores for redistribution in

3 Case COMP/39.398 — VISA MIF
3 Case AT.39740 — Google Search (Shopping)
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Russia” to the profit derived by the company from advertising. Speculation on this point stems from the
fact that Google has often been the focus of FAS attention in the intervening years, while the first
reference to the multi-sidedness of the company’s business model in the Russian competition authority’s
news releases appeared in 2018.

The first explicit mention of multi-sidedness of a market appeared in the FAS’s official report on
the results of the analysis of the state of competition in the markets ‘for organization of information
interaction between taxi drivers and passengers.” The document dates to 2017 and was posted to the
authority’s, website in early 2019. In an FAS investigation into the merger of two taxi aggregators,
Yandex.Taxi and Uber (2017), the report classified the market as a ‘two-sided platform which enables
matching of demand for rides and supply of taxi services.” FAS characterized two types of interests of the
application’s, while network effects were not even mentioned. It should be noted, in addition, that the
non-confidential version of FAS’s decision on the merger case did not contain any discussion whatsoever
of the platform nature of the business model.

From 2018, multi-sidedness became a hot topic and was often mentioned in interviews with FAS
authorities. Microsoft, Google, Yandex.Taxi and Uber were named platforms; the role of network effects
was explained to the public®. Two antitrust cases against platforms were decided in 2019. First,
Microsoft was found to have abused a dominant position in the ‘multilateral market of operating systems
for stationary devices’, to the benefit of its own software applications (with particular focus on the
antivirus software) and encourage users to abandon third-party applications. Second, blocking employers
that used third-party services offered by Headhunter, an automated personnel recruitment and selection
service developer, was recognized as a violation of competition law. Both cases involved matching-type
markets, so that their size was measured on the basis of the number of users on each side, as transactions
between sides that were not observable. In the Microsoft case, the number of stationary devices at which
Microsoft and alternative operating systems were installed was taken into consideration (one-sided
approach). Cross-side network effects were not even mentioned. On the investigation of Headhunter’s
business-practices, FAS focused attention on both sides of the platform, measuring market size by the
number of CVs in the database and number of employers. The market was determined to be multilateral
and characterized by network effects, which were described but not quantitatively assessed.

As of early May 2020, an antitrust investigation by FAS of Booking.com has been ongoing. The
company’s requirements on the parity of prices and rooms with regard to third parties in agreements with
Russian accommodation services firms was recognized as a business practice with ‘elements of abusing
dominance.” The case was opened after the company refused to follow the recommendations listed in the
respective warning. The multi-sidedness of the market was not stated in the announcement. However,
FAS stated that it planned to ‘study the world experience’ on the matter.

C. India

The earliest Indian decision on an antitrust case against a platform on our list dates to 2011. It involved a
case against Microsoft in which not a single word is said about the multi-sidedness of the market of
operating systems. However, the same year, in an investigation of the business practice of India’s
National Stock Exchange (NSE) CCI mentions the complementarity between different types of users that
‘leads to network effects (...) as a transaction cannot be completed without each other’ Thus, the platform
nature of the exchange was recognized by the Indian competition authority even at that time.

In 2012 and 2014, following global interest in Google business practices, CCI started two antitrust
cases against the company. Decisions on the cases were made in 2018. The Commission pointed out that
an advertiser funded business model had taken place, i.e. one-sided users (content searchers) had received
services subsidized by customers on the other side of the market (advertisers). The Commission correctly
identified two interrelated markets (rather than one two-sided market). On the basis of analysis of the
statistics on volumes of search business (number of searches and number of search result page views) and
revenues earned from search advertising services, Google was recognized a dominant player in both
markets. The approach is in line with that applied by the European Commission in a similar case. Results
of the market analysis were referenced and used in the subsequent antitrust investigation against Google
in 2019. In the case, the number of interrelated markets mentioned by CCI increased significantly
(separate markets for different applications and the market for licensable smart mobile device operating
systems). The network effects were characterized but not quantitatively assessed.

The series of CCI investigations of e-commerce reflect an evolution of the approach applied by the
authority to the analysis of platform business practices. The multi-sidedness of the business model of a
number of ‘e-portals/e-commerce websites,” including Flipkart India, Jasper Infotech and Amazon Seller

37 FAS news, May 15, 2018. https://fas.gov.ru/news/24929 (in Russian)
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Services, was not mentioned by the authority in 2015. Actually, a specific definition of the market was
found unnecessary by the CCI due to the absence of dominance, irrespective of the substitutability of
online and offline sales. Subsequently, in considering a merger between SVF Holdings and Flipkart in
2017 and Wal-Mart and Flipkart in 2018, CCI classified the companies e-commerce platforms. However,
in these cases the authority considered online and offline B2B sales alternative channels for the
distribution of commodities and disregarded network effects. The CCI’s view of the market changed in
2018-2019. In the Flipkart cases, ‘services provided by online marketplace platforms’ were considered a
separate market. The Commission stressed that an online marketplace platform enabled buyers and sellers
to transact and was characterized by network effects which do not exist in the retail store market. Two-
sidedness was also stressed in the case brought against Flipkart and Amazon (2020). The Commission
found that the companies ‘provide online intermediation services to sellers on one side and consumers on
the other.’

A similar evolution in the approach to market delineation was observed in a number of cases
entered against taxi aggregators. In 9 cases brought against ANI technology and/or Uber between 2015
and 2017, CCI ruled that the companies were platforms. The competition authority stressed that the
companies provided connection between potential customers and drivers services through the companies’
software. Nevertheless, the business model and the traditional, vehicle-owned, model were considered
functionally substitutable; the market was defined as radio taxi services rather than the organization of
transactions through platforms, and network effects were disregarded. The most recent case brought
against ANI technology and Uber, which was decided in 2018, differed from the previous cases. In this
decision, CCI stressed that aggregators were platforms that provide a composite service of driver-rider
matchmaking through their respective software applications and that they did not offer the physical
service of transportation to riders. The decision noted the key role of algorithms and big data analysis in
adjusting and optimizing prices. However, cross-side network effects were not discussed. It is worth
mentioning that the accusation was inspired by arguments in a similar US case against Uber decided in
2016%,

In 2016-2018, the Commission focused on two non-transaction markets as well, the real estate and
mass media markets. The same analysis pattern as seen in the transport services was present: through
2018, CCI often recognized but largely disregarded cross-side network effects. In a 2016 case entered
against several online portals engaged in real estate listing activities, property finder solutions, etc., CClI
defined the market as the market for ‘the services of real estate brokers/ agents,” on the presumption that
online platforms and traditional off-line brokers were alternative channels for delivering the same
services. Despite naming the companies ‘online platforms,’ the authority did not discuss multi-sidedness
of the market and indirect network effects. In a decision on the consolidation of several broadcasters in
2017, the Commission identified several affected markets: the market for acquisition of broadcasting
rights for sports events; the market for advertisement on sports channels; the market for wholesale
distribution of sports channels. However, cross-side effects were not analyzed. One year later, CCl issued
a prima facie finding of anticompetitive behavior by Star India and Sony India. CCl emphasized that
channel ‘bouquets’ allowed the companies to ‘push’ unpopular channels with popular channels, thereby
gaining ‘eyeballs’ for advertising revenue. In this instance, the Commission noted the cross-market
effects and advertiser funded business model. A DG inquiry is pending as of July 2020.

D. China

The earliest cases relating to platforms collected for this study date to 2012. That year the Ministry of
Commerce conditionally approved the acquisition of Motorola Mobility by Google. The authority’s
antitrust concerns were related to the Android OS market both for final users and equipment
manufacturers. Interestingly, the decision stresses that distribution of any products or services relating to
the Android platform (including, but not limited to, applications running on the Android platform) were
not the subject of non-discriminatory obligation. Therefore, different sides of the platform and interrelated
markets were mentioned, yet no discussion of network effects was offered.

The other case decided in 2012 was MOFCOM’s conditional approval of Wal-Mart’s acquisition
of a stake in China's largest online shopping platform Yihaodian (owned by Niuhai Holdings). The
agency defined the market as an ‘online shopping market,” distinguishing between online and offline
retailing and measuring its size based on the number of the online population (registered users), online
shoppers and turnover. Niuhai Holdings’ value-added telecommunication business is noted as well.
However, the MOFCOM announcement gives scant attention to the two-sidedness of the online shopping
market and interrelation of the company’s different businesses. Subsequently, in 2016, changes in foreign

38 Meyer v. Kalanick, Case No. 1:2015cv09796
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investment regulations led to a review of the case antitrust remedies, while the approach to market
definition remained unchanged.

Online taxi order services first attracted the attention of the Chinese competition authority in 2016.
That year Uber merged its operations in China with local rival Didi Chuxing. Uber China and Didi did not
notify MOFCOM hefore signing the merger deal, as required by the Anti-Monopoly Law and other
regulations. The Ministry stated that it would move forward with its investigation of the case, with a view
to protecting competition in the ‘ride-hailing market’. Multi-sidedness of the market was not mentioned in
the news report on the case. The competition authorities declined to bring a case against the companies.
But a private party initiated legal proceedings. In 2017-2019, the case against DiDi Chuxing was
considered at various levels of the Chinese court system. The plaintiff argued, first, that the temporary
tariff increase (the dynamic price adjustment behavior) constituted a violation of the applicable sector
regulations and, as of 2018, an abuse of dominance in the form of unfair pricing. Missing from the
plaintiff’s case is any proper market analysis; DiDi argues on the substitutability of online car rental and
cruise taxi services, thus not stressing the platform nature of its business model, aimed at enabling
transactions between two groups of users. As of July 2020, a final decision on the case had not yet been
issued.

References to platform theory appear in cases against the Chinese company Tencent, a developer
of multi-purpose messaging, social media and the mobile payment application WeChat. The competition
authority and the courts at various levels of the justice system focused primarily on the particular service
provided by the platform, therefore defining the market narrowly: online promotion services (in the 2018
case on blocking the Shenzhen micro-source company’ public account); instant messaging market (in a
2017 case on restricting the installation of Qihoo software). Nevertheless, attention was given to the
multi-sidedness of the market, and attempts were made to measure the platform size by the number of
platform service users. In 2017, the Supreme People's Court published a judgment under its Guiding Case
System on the abuse of dominance case against Tencent Technology. The decision underscored the
platform nature of the company’s business model, which plays the role of mediator for different types of
users. The court noted the difficulties of market definition due to the zero price for installation of the
software (and thus impossibility of applying the SSNIP test), an application of a one-sided approach. At
the same time, it is argued that platforms compete for user attention and advertisers which are not
homogenous, combine direct and indirect profit models and provide services and apps that are not
substitutes. Based on these factors, it is said that market share may be a potentially misleading indicator
of market power.

In May 2019, SAMR published interim provisions on the Prohibition of abuse of market
dominance®. The draft version of the document states that in testing for the market dominance of
economic entities, including Internet operators, competition characteristics, business models, network
effects, technical characteristics, market innovation, mastery of relevant data etc., in addition to market
share, should be investigated. Thus, platform theory and the specifics of the digital economy are to be
incorporated in the practice of Chinese competition law.

E. South Africa

In 2007, the Competition Tribunal (CT) considered Nasper’s acquisition of sole control of MNet and
SuperSport. Competition concerns related to the pay TV and print media markets, which are explicitly
(albeit conceptually different from the concept used here) designated as ‘two-sided.” CCSA clarifies the
term ‘two sided’ by stating that there are markets for the sale of media products and markets for the sale
of advertising space. Interrelated markets are discussed. Network effects are recognized by CCSA, as ‘the
extent that the volume, price and content of advertising are powerfully influenced by the number of
viewers and readers.” The network effects are not analyzed, however. The authority focuses on the risk of
competition restriction effects from pay TV advertising slots and magazine advertising space bundling,
without linking them to the number of users on either side and to scale effects.

Media24, the print media division of Naspers, acquired Natal Witness, a regional newspaper
publisher. The purchase of 50% of the firm’s shares in 2000 was reported late, and CT only approved the
acquisition in 2005. Later, in 2012, CT reviewed Media24’s plan to acquire sole control of the publisher.
The market for community newspaper publishing is characterized by CCSA as two-sided since customers
include readers and advertisers. A second relevant product market is defined, namely ‘markets for reading
and advertising in community newspapers.” These are, in fact, two interrelated markets. A competition
analysis is performed for both sides, with the note that ‘from the publisher’s’ perspective competition for

% Interim provisions on the Prohibition of abuse of market dominance:
http://gkml.samr.gov.cn/nsjg/fldj/201907/t20190725_305166.html (in Chinese)
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readers comes first since they cannot attract advertisers if they do not have a readership.” It is an
interesting commentary on the well-known ‘chicken and egg’ problem of how to explore cross-network
effects: readers come first.

An antitrust case against Media24 alleging predatory pricing was decided by CT in 2016.
According to the competition agency’s theory of harm, the company had applied predatory advertising
pricing on one of its two titles, Forum, leading to the removal of a competitor from the market after which
the newspaper was closed. Media24’s dominance on the market defined as ‘the market for community
newspapers in the Goldfields region,” was confirmed by its market share, in excess of 80%, calculated on
the basis of the advertising volumes. Interrelation between the readers’ side and the advertisers’ side is
never mentioned in the ruling. The Tribunal’s infringement decision was set aside in 2018 by the
Competition Appeals Court, which disregarded the platform business model as well.

In 2017, two large mergers involving MIH eCommerce — a holding company of all of Naspers
Limited’s e-commerce interests in South Africa — took place. On the acquisition of Takealot Online, two
markets were found to be affected by the consolidation, including the retail of consumer goods market.
The competition authority applied two alternative approaches to market definition: 1) the online market
for the retail of footwear and clothing and 2) retail market, including both the online segment and bricks
and mortar retailers. That same year MIH eCommerce acquired Autotrader, which offers vehicle
advertising and ancillary products for sale on its online portal. As MIH eCommerce controls OLX, a
generalist advertising platform, there is a degree of horizontal overlap of the merging parties’ activities on
the online automotive classified advertising services market. In both cases the group’s interrelated
businesses and possible cross-platform effects were not discussed.

The planned merger between MIH eCommerce and WeBuyCars — an automobile dealer that
purchases used vehicles and then on-sells them to used car dealerships and private consumers - was
rejected in 2020. In its decision, CT mentions other Naspers group members (Frontier Car Group, OLX,
Autotrader and Media24) as ‘relevant for purposes of the proposed transaction.” The Commission referred
to this as the ‘portfolio effects’ of the proposed transaction, which would be expected to raise barriers on
other players as a result of the various benefits obtained through Naspers’ different activities. The non-
confidential version of the decision does not provide a general overview, but rather details CCSA analysis
on the related portfolio effects.

The evolution of the approach to the economic analysis of platforms in antitrust investigations in
South Africa can also be traced in the proceedings of the ongoing 10-year antitrust case against
Computicket. The case against South Africa’s largest distributor of ticketing services was triggered by
complaints of excusive dealing submitted to CCSA in 2008/2009. The CT decision on dismissal of the
application entered in 2016 mentions ‘outsourced ticketing services for entertainment events etc.,” which
CCSA deems a relevant market. The decision reveals that alternative market definitions were analyzed
and that the authority reasonably refused to include venues that sell the performance tickets themselves
and travel bookings into the relevant market. Exclusive agreements with entertainment providers
prevented Computicket’s competitors from obtaining the necessary scale to enter the market, as indicated
in the case report. However, the practice is not classified as a source of direct or indirect network effect.
The case was decided three years later. In 2019, Computicket was found to be in violation of competition
law. The market delineation was maintained. Straight mention of two-sidedness of the market is reflected
in the decision with the comment that essentially the main source of revenue of companies operating in
the market are fees charged either to the event promoter and/or to members of the public who purchase
tickets.

VI1.DISCUSSION AND CONCLUDING COMMENTS

The case review above suggests that by 2020 BRICS competition authorities have been able to
incorporate the international experience and concepts on addressing heterogeneous platforms. The
universality (non-country specific) of the business model may be a force for convergence of international
competition enforcement praxis, if competition authorities are able to adjust their approaches. This latter
condition depends on their role and internal organization. The case analysis conducted in this paper
provides us with evidence in favor of our working hypothesis that institutional factors (agency
specialization and the presence or separation between adjudication and investigation) may explain the
differences in the speed of implementation of a new economic concept (platform theory) in competition
enforcement practice across countries.

Smaller, more specialized agencies have adapted the respective concepts and taxonomy more
quickly than broad-based agencies, as compared with the examples of Brazil, India and South Africa in
the first group and Russia and China in the second group. In the first group of countries, multi-sidedness
of a market is mentioned as early as 2007. The competition authorities might not explain the nature of the
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cross-platform network effects at that time. Nevertheless, they demonstrate the familiarity with the
concept and the platform nature of the business seems to be considered important for competition analysis
as stressed in the short, non-confidential version of the decision. In Russia and China, citation of the
multi-sidedness of a market appears abruptly in 2019 (several antitrust cases in Russia and normative
provisions in China). It is worth mentioning that the previous year all BRICS competition authorities
were in the process of preparing for the IV BRICS Competition Conference (Moscow, 2019), devoted to
the challenges they face due to digitalization of the world economy. Increased use of the platform
business model was one of the hottest topics. It is likely that active discussion of the matter became a
central factor in accelerating introduction of the concept in the competition enforcement practice of the
‘second group’ countries.

The sheer number of cases in Russia highlights that homogenized procedures must be used to
handle the very large number of cases in a timely fashion. It leaves little opportunity for exploring
alternative ways to handle competition policy analysis in new types of business models. At the same time,
the Brazilian experience shows that the two-sided analysis was not used in large cases only. A substantial
number of simple cases referenced the discussion of recent years on two-sidedness. The evolving
jurisprudence on relevant markets for loyalty programs, as seen above, is a good example. This suggests
that the authority can take the time to explore these new analytical approaches (which include reference to
the academic economic and law literature) in both large, high profile cases, as well as smaller, less
conflictual cases. This may be an opportunity for the Authority to introduce new concepts. In smaller or
simpler cases such new concepts would not be determinant to the case decision, so raising little criticism
on the possible change in practice.

An important factor that influences the speed of adaptation is the presence/absence of separation
between adjudication and investigation. It is a natural feature of the prosecutorial model (in South Africa).
In the case of the administrative model, present in all other BRICS countries, separation may take place
within the authority (like in Brazil and India). There is no such separation in Russia and China: the same
authorities who investigate make the final decisions. The presence of a third party to determine which
side is right and which side is wrong (competition authority or accused violator) should motivate both
sides to collect and thoroughly analyze the evidence. Otherwise, the administrative authority will have
less incentive to develop standards of evidence, possibly affecting the speed of adaptation. The relatively
slow introduction of platform theory observed in Russian and Chinese competition law enforcement
compared to the rest BRICS countries provides evidence consistent with the argument.

Challenges remain to identify a cursory use of MSP theory in merger and antitrust cases. The
recognition of network effects and, possibly, two-sided markets should be included in a more robust
analysis. Further concepts such as multi-homing and cross-side efficiencies (or not) can take center stage
in competition policy analysis if these business characteristics are applied. The broader reach of platforms
and digital markets with the expansion of internet access in developing countries suggests that the
principles will be put to use extensively.
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APPENDIX 1

Table 3. List of cases

Case type Accused violator or merging A Number of Network effects . .
Country - Market definition - are Source of information
(year) companies markets .
characterized
Transaction markets
Accommodation booking services
Brazil Antitrust (2018)  Booking, Expedia, Decolar Online hotel agencies (OTASs) 2SM no Case Ne 08700.005679/2016-13
Brazil Merger (2017) Hotelbeds US and Travel Hotel reservations services (B2B segment) 2SM no Case Ne 08700.001975/2017-26
Holdings
Brazil Merger (2017) Trina Group and GTA Travel  Hotel reservations services 1SA no Case Ne 08700.003561/2017-31
Brazil Merger (2016) CVC Brazil and Submarino Two markets: hotel rooms and travelers 1SA no Case Ne 08700.006086/2015-93
Viagens
Brazil Merger (2015) Decolar and Submarino Two markets: hotel rooms and travelers 1SA no Case Ne 08700.001483/2014-98
Travels
Russia Antitrust (2019)  Booking The case is under investigation Warning Nel1A/99021/19;
FAS news: 12.11.2019%
Application stores
Russia Antitrust (2015)  Google market of pre-installed application stores 1SA no Case Ne 1-14-21/00-11-15
Card acquiring services and payment methods
Brazil Merger (2015) Itat Unibanco and Mastercard 1) market for schemes; 2) issuers; 3) acquirers three 2SM yes Case Ne 08700.009363/2015-10
Brasil
Brazil Merger (2011) Bradesco, BB and Caixa 1) market for schemes; 2) issuers; 3) acquirers three 2SM yes Case Ne 08012.000332/2011-28
Brazil Antitrust (2009)  Visanet 1) market for schemes; 2) issuers; 3) acquirers three 2SM yes Case Ne 08012.00005328/2009-31
Russia News (2016) Visa, MasterCard market of card-acquiring services no case is open FAS news: 25.11.20164
Russia News (2015) NPCS Credit card transactions no case is open FAS news: 03.04.2015%
Russia News (2014) Visa, MasterCard Market is not defined no case is open FAS news: 14.09.2014%
Russia News (2011) Visa, MasterCard Market is not defined no case is open FAS news: 13.05.2011%
India Merger (2017) Softbank Group, One97 market delineation is left open 1SA no Notice Ne C-2017/06/514

40 http://en.fas.gov.ru/press-center/news/detail.html?id=54555

41 https://fas.gov.ru/publications/444 (in Russian)

42 https://fas.gov.ru/publications/3236 (in Russian)
43 https://fas.gov.ru/publications/4306 (in Russian)
4 https://fas.gov.ru/publications/11374 (in Russian)
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Table 3. Continued

Case type Accused violator or merging N Number of Network effects . .
Country - Market definition are Source of information
(year) companies markets* .
characterized
Credit Information Agencies
Brazil Merger (2013) SPC and Serasa Market of credit information (providers and 2SM yes Case Ne 08012.009089/2011-11
users)
Brazil Merger (2013) Bradesco, BB, Caixa, Itat and  Market of credit information (providers and 2SM yes Case Ne 08700.002792/2016-47
Santander users)
Online Ticket sales
Brazil Merger (2018) EBCI and Sympla Internet market of ticket sales 1SA no Case Ne 08700.006631/2018-94
Brazil Merger (2015) Fandango and Ingresso.com market of ticket sales 1SA no Case Ne 08700.009982/2015-12
South Antitrust (2019)  Computicket outsourced ticked distribution 2SM no Case Ne CRO0O8Apr10
Alfrica Antitrust (2016) 1SA no Case N CROOSApr10/
DSM022May11
B2B sales and E-commerce
India Antitrust (2020)  Flipkart, Amazon intermediation services to sellers and 2SM yes Case Ne 40 0of 2019
consumers
India Antitrust (2018)  Flipkart services provided by online marketplace 2SM yes Case Ne 20 0f 2018
platforms
India Merger (2018) Wal-Mart and Flipkart market of B2B sales 1SA no Notice Ne C-2018/05/571
India Merger (2017) SVF Holdings and Flipkart market of B2B sales 1SA no Notice Ne C-2017/09/528
Limited
India Antitrust (2015)  Flipkart, Jasper Infotech, certain market definition was found 1SA no Case Ne 80 of 2014
Amazon and others unnecessary
China Merger (2016) Wal-Mart and Niuhai 1) online shopping market; 2) value-added 1SA no MOFCOM announcement Ne 23
Holdings telecommunication business of 2016
China Merger (2012) 1SA no MOFCOM announcement Ne 49
of 2012
South Merger (2020) MIH eCommerce and 1) market for the provision of online classified 1SA no CT case Ne LM 183Sep18
Africa WeBuyCars automotive advertising services; 2) the market
for the wholesale and online buying of used
cars from the general public to dealerships; 3)
the market of used car retail.
South Merger (2017) MIH eCommerce and retail market of footwear and clothing or its 1SA no CT case Ne LM038May17
Africa Takealot online segment
Ride hailing services / Car rental services
Brazil Antitrust (2016)  Uber transportation network companies’ market 2SM yes Case Ne 08700.008318/2016-29

alone or with regular taxis




Table 3. Continued

Case type Accused violator or merging . Number of Network effects . .
Country - Market definition are Source of information
(year) companies markets* .
characterized
Russia Merger (2017) Yandex Taxi and Uber Market for organization of information 2SM no FAS news: 24.11.2017%;
interaction between taxi drivers and passengers FAS market analysis report*®
India Antitrust (2018)  ANI Technologies and Uber app-based taxi services market 2SM no Case Ne 37 0f 2018
India Antitrust (2018)  ANI Technologies and Uber regional markets for radio taxi services 1SA no Cases Ne 25-28 of 2017
India Antitrust ANI Technologies (4 cases) 1SA no Cases Ne 6,74,82 of 2015,
(2015-2017) Case Ne 21 0f 2016
India Antitrust UBER (2 cases) 1SA no Cases Ne 81,96 of 2015
(2015, 2016)
China Antitrust (2019)  DiDi Chuxing Online car rental services alone or with cruise 1SA no Dacheng Law Offices news:
taxi services 10.10.2019%
China Merger (2016) Uber and DiDi ride-hailing market No case is open MOFCOM news, 27.10.2016%
Exchange services
Brazil Merger (2016) BMFBovespa and Cetip Market of services for organizing exchange 2SM yes Case Ne 08700.004860/2016-11
(deposit, clearing)
Brazil Merger (2008) BM&F and Bovespa Market of services for organizing exchange 1SA no Case Ne 08012.005300/2008-13
(deposit, clearing)
Russia Monitoring Exchanges 5 markets of services for organizing exchange 1SA no FAS market analysis report 4°
(2013) trading (stock, commaodity, currency, repo,
financial derivatives)
India Antitrust (2011)  National Stock Exchange currency derivatives (CD) segment of stock 2SM yes Case Ne 13 0f 2009
exchange
Online food delivery
Brazil Merger (2019) Multiplan and Delivery Online delivery services 2SM yes Cases Ne 08700.001962/2019-19;
Center 08700.000826/2020-45
Brazil Merger (2017) Delivery Hero and Naspers Online delivery services 2SM yes Case Ne 08700.007262/2017-76
(iFood)
Investment funds distribution
Brazil Merger (2017) Itau and XP market for investment fund distribution 2SM yes Case Ne 08700.004431/2017-16

45 http://en.fas.gov.ru/press-center/news/detail.html?id=52562

46 https://fas.gov.ru/documents/678673

47 https://mp.weixin.qq.com/s/aJCUQNHUH7qFlar0PTtesQ (in Chinese)

48 http://english.mofcom.gov.cn/article/counselorsreport/europereport/201610/20161001482187.shtml

49 https://fas.gov.ru/documents/575141 (in Russian)
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Table 3. Continued

Case type Accused violator or merging N Number of Network effects . .
Country - Market definition are Source of information
(year) companies markets* .
characterized
Non-transaction matching markets
Real estate listing
Brazil Merger (2016) Web Motors and RBS market for automobile classifieds 2SM yes Case Ne 08700.002864/2016-56
Communications
India Antitrust (2016)  five ‘online portals’ market for the services of real estate brokers/ 1SA no Case Ne 23 of 2016
agents
Loyalty programs
Brazil Merger (2019) Bayer S/A and Bravium 1) market for point accrual partners; 2) market IRM no Case Ne 08700.001574/2019-38
for benefit fulfillment as sides of 3) fidelity
platforms
Brazil Merger (2018) Dotz and Netpoints Loyalty programs IRM no Case Ne 08700.006311/2018-34
Operating systems
Russia Antitrust (2019)  Microsoft Multilateral market of operating systems for 2SM no Case Ne 1-00-168/00-11-16
stationary devices
India Antitrust (2011)  Microsoft Market of operating systems 1SA no Case Ne 36 of 2010
China Merger (2012) Google, Motorola Mobility Android OS 1SA no MOFCOM announcement Ne 25
of 2012
Recruiting agency
Russia Antitrust (2019)  Headhunter Market of services enabling informational 2SM yes Case Ne 11/01/10-9/2019
cooperation between applicants, employers and
personnel agencies in internet information and
communications network
Online promotion services
China Antitrust (2018)  Tencent online promotion services 1SA no Southern Metropolis Daily,
06.09.2018%
chinacourt.org: 04.12.20195!
Instant messaging
China Antitrust (2017)  Tencent instant messaging market 1SA no SPC Guiding Case No. 78%2
Non-transaction audience markets
Television broadcasting and newspapers + ads
Brazil Merger (2016) SBT, RedeTV, Record market for TV content audience and a market IRM yes Case Ne 08700.006723/2015-21

for TV advertising

%0 http://toutiao.3g.0eeee.com/mp/toutiao/BAAFRD000020180906101299.html (in Chinese)

51 https://www.chinacourt.org/article/detail/2019/12/id/4704725.shtml (in Chinese)

52 http://www.court.gov.cn/fabu-xiangqging-37612.html (in Chinese)
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Table 3. Continued

Case type Accused violator or merging N Number of Network effects . .
Country - Market definition are Source of information
(year) companies markets* .
characterized
Brazil Antitrust (2012)  Infoglobo readership market IRM yes Case Ne 08012.003064/2005-58
Russia Monitoring television broadcasters television broadcasting market 1SA no FAS market analysis report>3
(2016)
India Antitrust (2018)  Star India and Sony India market of distribution of television channels IRM yes Case Ne 30 of 2017
India Merger (2017) Sony India, NewCo, Taj India 1) market for acquisition of rights for 1SA no Notice Ne C-2016/09/436
and Taj Mauritius broadcasting of sports events; 2) market for
advertisement on sports channels; 3) market for
wholesale distribution of sports channels
South Antitrust (2018)  Media 24 Limited the market for community newspapers in the 1SA no Competition Appeal Court case
Africa Goldfields region Ne 146/CAC/Sepl6
Antitrust (2016) 1SA no CT case Ne CR1540ct11
South Merger (2012) Media24 and Natal Witness (among others) markets for reading and IRM yes CT case Ne LM109Marl 1
Africa advertising in community newspapers
Merger (2005) (among others) the market for community 1SA no CT case Ne LM083Dec04
newspaper publishing
South Merger (2007) Naspers, MNet and pay TV and print media markets; markets for IRM yes CT case Ne LM107Feb07
Africa SuperSport the sale of advertising space
Search engines + ads
Brazil Antitrust (2019)  Google 1) General online search and 2) Online two 2SM yes Case Ne 08012.010483/2011-94
sponsored search
Brazil Antitrust (2019)  Google Market for price comparison search 2SM no Case Ne 08700.005694/2013-19
Brazil Merger (2013) Vevo and Google 1) online advertising market and 2) content IRM yes Case Ne 08700.003373/2013-80
Brazil Merger (2013) Spray Filmes and NWB market IRM yes Case Ne 08700.005952/2017-91
Enterprises
Brazil Merger (2009) Microsoft and Yahoo Online sponsored search 1SA yes Case Ne 08012.006419/ 2009-94
Brazil Merger (2008) Google and DoubleClick Ad serving services on the internet 1SA no Case Ne 08012.005304/2007-11
Russia Antitrust (2015)  Google (among others) search engines’ market 1SA no Case Ne 1-14-21/00-11-15
India Antitrust (2019)  Google (among others) the online general web search IRM yes Case Ne 39 of 2018

service market

53 https://fas.gov.ru/documents/562760 (in Russian)
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Table 3. Continued

Country Case type (year) ACCUSEd. violator or merging Market definition Number*of Network € ffeitf € Source of information
companies markets characterized

India Antitrust (2018)  Google 1) the market for online general web search IRM yes Cases Ne 7,30 of 2012

. ] services; and 2) the market for online search
India Antitrust (2018) ~ Google advertising services IRM yes Cases Ne 6,46 of 2014
E-commerce + ads
South Merger (2017) MIH eCommerce and the market for the provision of online 1SA no CT case Ne LM117Jull7
Africa Autotrader automotive classified advertising services

* 2SM — one two-sided market is identified by competition authority; 1SA — one-sided approach is applied; IRM — several interrelated markets are considered
** competition authority explains the economic mechanism of how number of users on one side of a platform affects the company’s business on the other side
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