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Introduction

Antitrust rules are enforced publicly by competition agencies,
typically by way of fines.
Moreover, they can be enforced privately by the victims of an
infringement through damage actions.
In quite a few jurisdictions there is concern about the
underdevelopment of private antitrust enforcement.

For example, while in the US private cases already amount to 90%
of antitrust enforcement, in the EU no more than 10% of antitrust
enforcement was private.
During the period 2006-2012 less than 25% of the Commission’s
infringement decisions were followed by private damages actions.
Cases were mostly brought in Germany, the Netherlands, and the
United Kingdom, while no follow-on actions were reported in 20 out
of 28 member states.
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Introduction

Several factors contribute to this underdevelopment:
Typically, jurisdictions in Europe do not allow for collective actions
and do not award punitive damages.
Furthermore, the plaintiff in a civil suit does not have the means of
an antitrust authority like dawn raids etc. to prove the infringement.
Finally, the plaintiff assumes substantial expense risk, in particular if
the English cost allocation rule applies and contingency fees are
not allowed.
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Introduction

To encourage private antitrust enforcement the EU adopted
Directive 2014/104/EU in 2014.
The Directive establishes the right of victims to obtain full
compensation for the harm caused by an anti competitive conduct.
Full compensation includes actual losses and loss of profit, plus
interest from the time the harm occurred until compensation is
paid.
In order to ensure that the right to full compensation is effectively
guaranteed, the Directive introduces a number of measures which
should facilitate antitrust damages claims in EU Member States.
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Introduction

One measure that has been put forward lately is to subtract part of
a voluntary redress paid to the victims from the fine.

In its decisions Strassenbau and Engadin II (3.9.2019), the Swiss
Competition Commission subtracted half of the settlement payment
paid by the bid rigging construction companies to the victim (the
Canton of Graubünden) from the wrongdoers’ fines.
In June 2014 the Israeli Antitrust Tribunal approved a consent
decree reached between Israeli banks who allegedly exchanged
information and the Israeli Antitrust Authority providing that the
entire settlement payment would be subtracted from the
wrongdoers’ fine.
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Introduction

The EU also allows for this possibility.
For instance, the Directive (EU) 2019/1 states: (47)...“National
competition authorities should be able to take into account any
compensation paid as a result of a consensual settlement"
and in Article 14(2) “Member States shall ensure that national
competition authorities may consider compensation paid as a result
of a consensual settlement when determining the amount of the
fine to be imposed for an infringement of Article 101 or 102 TFEU,
in accordance with Article 18(3) of Directive 2014/104/EU."
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Introduction

In this paper we analyze whether rebating fines indeed stimulates
private damage negotiations.
Furthermore, we study the effects on deterrence, in particular if a
leniency program applies.
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Introduction

A firm has been fined by the antitrust authority for anti competitive
behavior.
The victim of the infringement seeks damages.
The victim and the firm may settle the case out-of-court.
The competition authority subtracts a fraction of the settlement
payment from the wrongdoer’s fine.
If they do not reach a settlement, the victim can take the case to
court.
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Introduction

The players’ payoffs from going to court determine their threat
points in the bargaining stage.
If the plaintiff does not go to court in the last stage, his outside
option whilst bargaining is zero.
The defendant will, therefore, not settle.
This holds independently of the amount that is subtracted from the
defendant’s fine.
Rebating the fine thus does not stimulate settlements that would
otherwise not occur.
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Introduction

If the plaintiff goes to court, the parties settle without the rebate.
Introducing the reduction increases the settlement amount: the
rebate increases the surplus and at the same time lowers the
defendant’s marginal cost of settling.
Thus, if parties settle without the rebate, its introduction increases
the settlement amount.
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Introduction

Ex ante the prospect of paying the fine and the settlement
potentially deter the defendant.
The rebate lowers the fine and at the same time increases the
settlement.
In our set-up the first effect is stronger than the second
one—deterrence, therefore, goes down.
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Introduction

Then we look at a leniency applicant under a leniency program.
Since the leniency applicant is exempted from the fine, she does
not care about the rebate.
The rebate reduces deterrence for non whistle blowers.
It does not affect deterrence for the leniency applicant.
The relative incentive to turn the cartel members in, therefore,
goes down.
Consequently, the overall effect of a rebate on deterrence is
negative.

Rebating Antitrust Fines to Encourage Private Damages Negotiations August 23, 2021 13 / 32



Introduction

Then we look at a leniency applicant under a leniency program.
Since the leniency applicant is exempted from the fine, she does
not care about the rebate.
The rebate reduces deterrence for non whistle blowers.
It does not affect deterrence for the leniency applicant.
The relative incentive to turn the cartel members in, therefore,
goes down.
Consequently, the overall effect of a rebate on deterrence is
negative.

Rebating Antitrust Fines to Encourage Private Damages Negotiations August 23, 2021 13 / 32



Introduction

Then we look at a leniency applicant under a leniency program.
Since the leniency applicant is exempted from the fine, she does
not care about the rebate.
The rebate reduces deterrence for non whistle blowers.
It does not affect deterrence for the leniency applicant.
The relative incentive to turn the cartel members in, therefore,
goes down.
Consequently, the overall effect of a rebate on deterrence is
negative.

Rebating Antitrust Fines to Encourage Private Damages Negotiations August 23, 2021 13 / 32



Introduction

Then we look at a leniency applicant under a leniency program.
Since the leniency applicant is exempted from the fine, she does
not care about the rebate.
The rebate reduces deterrence for non whistle blowers.
It does not affect deterrence for the leniency applicant.
The relative incentive to turn the cartel members in, therefore,
goes down.
Consequently, the overall effect of a rebate on deterrence is
negative.

Rebating Antitrust Fines to Encourage Private Damages Negotiations August 23, 2021 13 / 32



Introduction

Then we look at a leniency applicant under a leniency program.
Since the leniency applicant is exempted from the fine, she does
not care about the rebate.
The rebate reduces deterrence for non whistle blowers.
It does not affect deterrence for the leniency applicant.
The relative incentive to turn the cartel members in, therefore,
goes down.
Consequently, the overall effect of a rebate on deterrence is
negative.

Rebating Antitrust Fines to Encourage Private Damages Negotiations August 23, 2021 13 / 32



Introduction

Then we look at a leniency applicant under a leniency program.
Since the leniency applicant is exempted from the fine, she does
not care about the rebate.
The rebate reduces deterrence for non whistle blowers.
It does not affect deterrence for the leniency applicant.
The relative incentive to turn the cartel members in, therefore,
goes down.
Consequently, the overall effect of a rebate on deterrence is
negative.

Rebating Antitrust Fines to Encourage Private Damages Negotiations August 23, 2021 13 / 32



Introduction

Then we look at a leniency applicant under a leniency program.
Since the leniency applicant is exempted from the fine, she does
not care about the rebate.
The rebate reduces deterrence for non whistle blowers.
It does not affect deterrence for the leniency applicant.
The relative incentive to turn the cartel members in, therefore,
goes down.
Consequently, the overall effect of a rebate on deterrence is
negative.

Rebating Antitrust Fines to Encourage Private Damages Negotiations August 23, 2021 13 / 32



Related Literature

We are not aware of any formal papers focusing on fine rebates.
Shavell (1997) analyzes the divergence between the private and
social motives to sue.

When a plaintiff contemplates litigating, he does neither consider
the legal costs incurred by others, nor does he recognize the
positive effects on deterrence.
Shavell discusses several corrective policies, one of which is to
foster settlement over trial.

Buccirossi et al. (2019) analyze whether private actions for
damages may jeopardize leniency programs.

The evidence provided by the leniency applicant may be used in
the damage action.
Moreover, since the leniency applicant typically does not challenge
the decision of the antitrust authority, under joint liability she may be
the first one to be targeted in a private action.
They show that damage actions improve a leniency program if civil
liability of the immunity recipient is minimized and full access to all
evidence is given to the claimants.
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Related Literature

There is a fairly large literature on settlement bargaining.
It typically finds that with symmetric information parties settle
rather than file a costly suit.
To generate litigation the literature resorts to asymmetric
information.

The workhorses are either screening models where the uninformed
party screens for private information using the settlement proposals
(Bebchuck (1984) and Nalebuff (1987)),
or signalling models where the informed party signals private
information with the settlement offers (Reinganum and Wilde
(1986)).

We follow Nalebuff (1987).
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The Model

A firm has participated in a cartel.
The competition authority has, therefore, levied the firm a fine
f > 0.
After the fine is determined, the victim of the infringement
contemplates obtaining damages from the wrongdoer.
The parties first try to negotiate an out-of-court settlement:

If successful, the victim gets S ≥ 0 from the wrongdoer and drops
the case;
if settlement negotiations break down, the victim/plaintiff can take
the firm/defendant to trial.
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The Model

Going to court costs each party to the conflict c > 0.
The court awards (expected) damages D > 0 to the plaintiff.
Going to court thus generates payoffs D − c for the plaintiff and
−f − D − c for the defendant.
Alternatively, the victim can drop the case and gets 0.
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The Model

The payoffs from the court’s decision determine the players’
outside options/threat points in the settlement negotiations.
The settlement amount S is determined by random offeror
bargaining:

with equal probability either the plaintiff makes a take-it-or-leave-it
demand or the defendant makes a take-it-or-leave-it offer.

The antitrust authority wants to stimulate settlement negotiations.
It will subtract the fraction λ ∈ [0,1] of the settlement payment
from the fine.
The wrongdoer will, therefore, end up with a net fine of f − λS.
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Results

We solve the game by backward induction.
After negotiations have failed, the plaintiff takes the case to court if
it has positive expected value, i.e., if D − c > 0;
otherwise, he drops the case, leading to a payoff of 0 for the
plaintiff and −f for the defendant.
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Results

Let us now turn to the settlement stage.
Consider first the case where the plaintiff goes to court.
By settling the parties save the cost 2c and generate the subsidy
λS.
The least the plaintiff is willing to accept is his outside option
D − c; the most the defendant is willing to pay is S that satisfies
S + f − λS = D + c + f or S = (D + c)/(1− λ).
The plaintiff when it is his turn, therefore, demands
(D + c)/(1− λ) and the defendant when it is her turn offers D − c.
This yields with equal probabilities of making the offer an expected
settlement

E(S) =
1
2

[
D − c +

D + c
1− λ

]
=: s.

Rebating Antitrust Fines to Encourage Private Damages Negotiations August 23, 2021 20 / 32



Results

Let us now turn to the settlement stage.
Consider first the case where the plaintiff goes to court.
By settling the parties save the cost 2c and generate the subsidy
λS.
The least the plaintiff is willing to accept is his outside option
D − c; the most the defendant is willing to pay is S that satisfies
S + f − λS = D + c + f or S = (D + c)/(1− λ).
The plaintiff when it is his turn, therefore, demands
(D + c)/(1− λ) and the defendant when it is her turn offers D − c.
This yields with equal probabilities of making the offer an expected
settlement

E(S) =
1
2

[
D − c +

D + c
1− λ

]
=: s.

Rebating Antitrust Fines to Encourage Private Damages Negotiations August 23, 2021 20 / 32



Results

Let us now turn to the settlement stage.
Consider first the case where the plaintiff goes to court.
By settling the parties save the cost 2c and generate the subsidy
λS.
The least the plaintiff is willing to accept is his outside option
D − c; the most the defendant is willing to pay is S that satisfies
S + f − λS = D + c + f or S = (D + c)/(1− λ).
The plaintiff when it is his turn, therefore, demands
(D + c)/(1− λ) and the defendant when it is her turn offers D − c.
This yields with equal probabilities of making the offer an expected
settlement

E(S) =
1
2

[
D − c +

D + c
1− λ

]
=: s.

Rebating Antitrust Fines to Encourage Private Damages Negotiations August 23, 2021 20 / 32



Results

Let us now turn to the settlement stage.
Consider first the case where the plaintiff goes to court.
By settling the parties save the cost 2c and generate the subsidy
λS.
The least the plaintiff is willing to accept is his outside option
D − c; the most the defendant is willing to pay is S that satisfies
S + f − λS = D + c + f or S = (D + c)/(1− λ).
The plaintiff when it is his turn, therefore, demands
(D + c)/(1− λ) and the defendant when it is her turn offers D − c.
This yields with equal probabilities of making the offer an expected
settlement

E(S) =
1
2

[
D − c +

D + c
1− λ

]
=: s.

Rebating Antitrust Fines to Encourage Private Damages Negotiations August 23, 2021 20 / 32



Results

Let us now turn to the settlement stage.
Consider first the case where the plaintiff goes to court.
By settling the parties save the cost 2c and generate the subsidy
λS.
The least the plaintiff is willing to accept is his outside option
D − c; the most the defendant is willing to pay is S that satisfies
S + f − λS = D + c + f or S = (D + c)/(1− λ).
The plaintiff when it is his turn, therefore, demands
(D + c)/(1− λ) and the defendant when it is her turn offers D − c.
This yields with equal probabilities of making the offer an expected
settlement

E(S) =
1
2

[
D − c +

D + c
1− λ

]
=: s.

Rebating Antitrust Fines to Encourage Private Damages Negotiations August 23, 2021 20 / 32



Results

Let us now turn to the settlement stage.
Consider first the case where the plaintiff goes to court.
By settling the parties save the cost 2c and generate the subsidy
λS.
The least the plaintiff is willing to accept is his outside option
D − c; the most the defendant is willing to pay is S that satisfies
S + f − λS = D + c + f or S = (D + c)/(1− λ).
The plaintiff when it is his turn, therefore, demands
(D + c)/(1− λ) and the defendant when it is her turn offers D − c.
This yields with equal probabilities of making the offer an expected
settlement

E(S) =
1
2

[
D − c +

D + c
1− λ

]
=: s.

Rebating Antitrust Fines to Encourage Private Damages Negotiations August 23, 2021 20 / 32



Results

Let us now turn to the settlement stage.
Consider first the case where the plaintiff goes to court.
By settling the parties save the cost 2c and generate the subsidy
λS.
The least the plaintiff is willing to accept is his outside option
D − c; the most the defendant is willing to pay is S that satisfies
S + f − λS = D + c + f or S = (D + c)/(1− λ).
The plaintiff when it is his turn, therefore, demands
(D + c)/(1− λ) and the defendant when it is her turn offers D − c.
This yields with equal probabilities of making the offer an expected
settlement

E(S) =
1
2

[
D − c +

D + c
1− λ

]
=: s.

Rebating Antitrust Fines to Encourage Private Damages Negotiations August 23, 2021 20 / 32



Results

If the plaintiff drops the case, by settling the parties do not save
the cost of going to court; the surplus consists only of the subsidy
λS.
The plaintiff’s outside option in the bargaining process is 0,
meaning he accepts 0.
The defendant’s threat point is f .
She is willing to pay S up to S + f − λS = f or S = 0.
The expected settlement is, therefore, s = 0.
In the first stage, the plaintiff will go for damages if s > 0 or,
equivalently, D − c > 0; otherwise, he will not try to collect
damages.
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Results

To sum up: If D − c > 0, the plaintiff goes for damages.
The parties agree on the settlement payment
s = .5[D − c + (D + c)/(1− λ)].
Without settlement the plaintiff would take the case to court.
The plaintiff ends up with payoff s while the defendant gets
−f − (1− λ)s.

If D − c ≤ 0, the plaintiff will not go for damages.
He has payoff 0 and the defendant ends up with −f .
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Settlement Stimulation

If D − c < 0, the plaintiff will not litigate if asked to do so.
In the negotiation stage, the threat to go to court is not credible.
The solution concept of subgame perfection implies that the
defendant ignores empty threats and, therefore, does not settle.
This result holds for any value of the rebate λ:

Even if the full amount of the settlement can be subtracted from the
fine like in the Israeli case, there will be no settlement unless the
plaintiff indeed takes the case to court.
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Settlement Stimulation

If D > c, the plaintiff would take the case to court and the parties,
therefore, agree on the settlement s = .5[D− c + (D + c)/(1− λ)].
The settlement amount increases in λ at an increasing rate.
Thus, if the competition authority wants larger settlement
amounts, increasing λ is effective—given the parties engage in
settlement negotiations in the first place.
The fraction λ affects the settlement via two channels.

First, reducing the fine increases the surplus of not going to court,
thus making the pie larger.
Second, the higher λ the lower the defendant’s marginal cost of
settling: for each unit the plaintiff obtains, the defendant effectively
only pays (1− λ).
For example, in the Israeli case where λ = 1, each Shekel the
plaintiff got was entirely subtracted from the fine so that banks’
marginal cost was zero.
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Deterrence

The defendant is deterred by f + s =: z.
If D ≤ c, s = 0 and z = f .
If D > c, λ creates the surplus from settlement.
The surplus is shared, implying that also the defendant benefits
from a reduction in fine.
z = f + D − .5λ(D − c);

f measures public deterrence, D private deterrence, and .5λ(D − c)
captures the effect of rebate.

The total payment is decreasing in λ.
Increasing λ increases s—the marginal effect on the settlement.
However, the fraction the wrongdoer deducts goes up as well and
also applies to the inframarginal settlement amount.
The effect from reducing the inframarginal units is stronger than the
marginal effect.
Consequently, deterrence is weakened if firms anticipate the
reduction in fine.
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Deterrence

Consider now a leniency program that grants full leniency to the
first applicant (with subscript a).
Since the applicant’s fine is zero, it cannot be reduced in case of a
settlement.
If D ≤ c, the plaintiff does not sue so that s = 0; the applicant’s
total payment za = 0.
If D > c, the surplus from an out-of-court settlement is 2c, there is
no fine that can be reduced.
The plaintiff has the outside option D − c and the defendant D + c.
Random offeror bargaining yields s = D which implies za = D.
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Deterrence

The leniency applicant’s total payment za is thus either 0 or D.
It is independent of λ.
It is lower than the total payment z of the other cartelists which is
either f or f + (1− λ)s.
Yet, for D > c the other cartelist’s total payment z is decreasing in
λ, so that the difference z − za also shrinks.
Consequently, the relative attractiveness of blowing the whistle
(alternatively, the loss of being the sucker) goes down with λ.
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Asymmetric Information

Suppose the defendant has superior information about the
damage than the plaintiff.
Specifically, the defendant knows the realization D of the
damages.
The plaintiff only knows that damages are drawn from a uniform
distribution on [0,1].
In the first stage of bargaining, the uninformed plaintiff makes a
take-it-or-leave-it demand S.
In the second stage, the informed defendant either accepts or
rejects the settlement demand.
If she accepts, bargaining is over. Otherwise, there is a third stage
where the plaintiff either drops the case or proceeds to court
(Nalebuff (1987), Bebchuk (1984)).
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Asymmetric Information

If E(D) ≤ c, the defendant will reject any demand S.
The plaintiff gets no new information through bargaining.
He does not update his expectation and, therefore, does not
litigate.
Like under symmetric information, rebating the fine has thus no
effect on deterrence.
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Asymmetric Information

Consider now E(D) > c; suppose c ≤ 1/4 and let f be large.
The plaintiff demands S = (1− c + 2λc)/(1− λ2).
If the defendant accepts this demand, she incurs the cost
f + (1− λ)S.
If she rejects and the plaintiff takes the case to court, her cost is
f + D + c.
Defendants with D ≤ D̂ := (1− 2c + λc)/(1 + λ), therefore, reject
the demand; defendants with D > D̂ accept.
If the plaintiff takes the rejections to court, he expects to get D̂/2
which exceeds the litigation cost for c ≤ 1/4.
The plaintiff, therefore, indeed takes the rejected demands to
court.
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Asymmetric Information

Let us now turn to deterrence.
If D ≤ D̂, the defendant rejects, is taken to court, and ends up
paying f + D + c. This total payment is independent of λ.
If D > D̂, the defendant accepts and her total payment is
Z = f + (1− c + 2λc)/(1 + λ). This total payment is decreasing in
λ.
Increasing λ increases S.
Yet, the deductible fraction also goes up, with the second effect
stronger than the first one.
Thus, reducing the fine decreases deterrence.
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Conclusions

We have analyzed the effects of rebating fines by the redress paid
to the victims.
This policy turns out to be fairly ineffective, if not
counterproductive, in our set-up.
It does not stimulate settlements that would otherwise not take
place.
If parties settle without the reduction, the rebate indeed increases
the settlement amount—however, at the cost of reduced
deterrence.
Moreover, the rebate makes it less attractive for a cartel member
to blow the whistle under a leniency program.
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