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The issue

⚫ Should Competition Authorities (CAs) grant 
reductions in fines (that are imposed as a 
consequence of antitrust violations), so as to 
encourage private damages settlements?

– Rights of private action – private suits for damages –

have been spreading across jurisdictions

– Some jurisdictions have been reducing fines – in 

recognition of, or so as to encourage – private damages 

settlements

⚫ What are the consequences of such actions?

⚫ What are the ultimate goals? 3



What Emons & Lenhard do

⚫ Model the private settlement process

– Employ bargaining models

– Mostly full information modeling; also some 

asymmetric information modeling

– Entirely one-shot, non-repeated games

⚫ Ask if fine reductions by CAs

– Encourage private settlements?

– Encourage larger private settlements?

– Encourage greater overall deterrence?
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What Emons & Lenhard find (1)

⚫ Under complete information, the possibility of a 
private settlement hinges entirely on whether the 
plaintiff’s expected damages award at trial (D) 
exceeds the costs of litigation (c)

– If D < c, the plaintiff is not willing to litigate, so 

defendant will not settle: The case goes away

– If D > c, the plaintiff is willing to litigate, so the 

defendant will settle (so as to save its litigation costs)

– In either case, since a % fine reduction (λ) isn’t related 

to D, λ doesn’t affect the probability of a settlement
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What Emons & Lenhard find (2)

⚫ Under complete information, if there is a private 
settlement and if the CA’s fine (f) is relatively 
large, the settlement (S) is in the range (D – c) < S 
< (D + c)/(1 – λ)

⚫ Under various bargaining models, the expected 
settlement is

– E(S) = 0.5[(D – c) + (D + c)/(1 – λ)]

– dE(S)/dλ > 0

⚫ But the defendant’s expected aggregate payment --
[(1– λ)*f] + E(S) -- decreases in λ

⚫ Deterrence decreases in λ! 6



What Emons & Lenhard find (3)

⚫ Additional models yield similar results

– Varying the size of “f”

– Random offeror bargaining; Nash bargaining

– Leniency possibilities

– Asymmetric information

⚫ The defendant knows D; the plaintiff knows only the 

distribution of D
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What Emons & Lenhard conclude

⚫ Fine reductions generally do not encourage private 
settlements

⚫ Fine reductions generally do cause settlement 
amounts -- when settlements occur -- to be larger

– But by a smaller amount than the fine reduction

– The defendant’s aggregate payment – net (reduced) fine 

+ settlement – is smaller as a consequence

⚫ Fine reductions discourage deterrence
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Comments/suggestions
⚫ Cite Priest & Klein, JLS 1984!

⚫ What changes in the modeling and/or assumptions 
would be needed to get a result that fine reductions 
do increase deterrence?

– How reasonable/outrageous are these modifications?

⚫ What happens if the parties play repeated games?

– Suppose the plaintiff develops a reputation for being 

aggressive and potentially willing to sue, even if D < c?

– Suppose the defendant develops a reputation for never 

settling, even if  S < (D + c)/(1 – λ)

⚫ Are there analogies to and useful insights for other 
areas of law enforcement?
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Conclusion

⚫ Antitrust fine reductions that CAs hope will 
encourage settlements

– Are likely to leave unchanged the likelihood of 

settlements

– Are likely to increase the settlement amounts (in the 

event of settlement)

⚫ But by less than the amount of the fine reductions

– Are likely to decrease deterrence

⚫ What were they thinking?
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