
Antitrust for the 2020s: Some 

Sensible Ways Forward

Lawrence J. White
Stern School of Business
New York University
Lwhite@stern.nyu.edu

Presentation at CRESSE, Crete, 
September 3, 2021

1



Overview

⚫ Background

⚫ Current U.S. antitrust policy

⚫ Networks, multi-sided markets, and platforms, etc.

⚫ Some directions to avoid

⚫ Some sensible ways forward

⚫ Conclusion

2



Background

⚫ Rising concern in the U.S. political system about 
the growth of large firms – especially large tech 
firms – and their influence on the U.S. economy

⚫ Rising concern about income distribution

⚫ Allegations that antitrust enforcement has been too 
lax and that this laxness has contributed to these 
problems

⚫ Legislative suggestions for major overhauls of the 
U.S. antitrust laws

⚫ The Biden Administration’s antitrust appointees 
and nominees share all of these concerns 3



Current U.S. antitrust policy (1)

⚫ Price-fixing/cartel prosecution

⚫ Merger reviews

⚫ Monopolization

⚫ Enforcement

– Federal agencies: DOJ; FTC

– State Attorneys General (AGs)

⚫ Enforcing their state antitrust statutes

⚫ Suing in federal court on behalf of the citizens of their state

– Private harmed parties

⚫ Treble damages suits

– Decisions by the judiciary
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Current U.S. antitrust policy (2)

⚫ Price-fixing/cartel prosecution

– Mostly by DOJ; occasionally by FTC

– Criminal offenses (prosecuted by DOJ)

⚫ Jail terms for individuals

⚫ Large fines for companies

– Private suits for treble damages

⚫ Can be follow-on to agency cases

⚫ Can be wholly separate, even in the absence of an agency suit

– Relatively uncontroversial
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Current U.S. antitrust policy (3)

⚫ Merger reviews

– Mostly by DOJ and FTC

⚫ Occasionally state AGs or private parties bring suits to try to 

stop a merger

– Goal: prevent the creation or enhancement of market 

power

– Important use of HMGs (with revisions) to address 

horizontal mergers

⚫ 1968; 1982; 2010; and some intervening years

– Vertical mergers have been less thoroughly addressed

⚫ The influence of the 2020 VMGs remains to be seen
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Current U.S. antitrust policy (4)

⚫ Monopolization

– Not “monopoly”

– Predatory or restrictive or exclusionary practices (which 

can be interpreted as “predatory”); raising rivals’ costs

⚫ Predatory pricing

⚫ Exclusive dealing

⚫ Requirements or loyalty contracts

⚫ Tying or bundling

– Enforcement by DOJ, FTC, and private suits for treble 

damages

– Is the exercise of market power via pricing covered? 7



Networks, multi-sided markets, 

platforms
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Directions to avoid (1)

⚫ Don’t expand the goals of antitrust

– More complicated trade-offs

– Need for more, wider expertise

– Risks diluting the goals of encouraging competition and 

restraining the exercise of market power

⚫ Don’t expect antitrust to be the solution to non-
competition problems

– Antitrust is unlikely to fix privacy issues
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Directions to avoid (2)

⚫ Avoid (where possible) regulatory remedies to 
competition problems

– U.S. has an unhappy history (starting in 1887) of the 

regulation of industries that were potentially 

competitive

⚫ The deregulation efforts of the 1970s and 1980s were 

generally worthwhile

– Federal antitrust agencies are unlikely to be good 

regulators

– Federal courts are unlikely to be good regulators

– Regulation inherently favors large companies over 

small companies and usually discourages entry
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Directions to avoid (3)

⚫ Avoid (except to fix mergers) breaking-up 
companies

– Important efficiencies may be lost

– Standard Oil (1911); AT&T (1984); Glass-Steagall Act 

(1933) are not good precedents

⚫ Standard Oil and AT&T dissolutions involved the separation 

of physical assets; modern platform companies are mostly IP

⚫ Glass-Steagall involved the separation of commercial banking 

and investment banking; there was little evidence at the time 

that the separation was addressing a problem that needed a 

solution
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Sensible ways forward (1)

⚫ Expand the resources that are available for 
enforcement

– The U.S. economy has expanded; the enforcement 

agencies’ budgets have not expanded proportionately

– Use the expanded resources for more analyses, more 

litigation (where appropriate), more advocacy

⚫ Toughen merger enforcement

– Retrospective studies of “close call” merger approvals 

reveal too many post-merger price increases

⚫ More retrospective studies of “close call” merger 
approvals 12



Sensible ways forward (2)

⚫ Find a different way to judge the vigor of antitrust 
enforcement

– Enforcement vigor is usually judged by measuring the 

number of cases that the agencies bring annually

– This can’t be the right metric

⚫ It ignores deterrence

⚫ Consider the “Laffer Curve” of enforcement

⚫ Consider a merger enforcement regime where all of the 

enforcement criteria are clear and are clearly conveyed

⚫ Pay more attention to market power by buyers

– Monopsony analysis doesn’t come as naturally to 

economists (or lawyers)
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The Laffer curve of enforcement
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Sensible ways forward (3)

⚫ Develop a paradigm for defining markets in 
monopolization cases

– There is no currently applicable paradigm

– The HMGs’ “hypothetical monopolist” paradigm isn’t 

applicable

⚫ HMG paradigm applies to the prospective consequences of a 

merger; most monopolization cases allege that market power 

is already being exercised

– Reported company profit rates are generally not 

considered trustworthy

– Litigating parties and the courts are “making it up” as 

they proceed
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Sensible ways forward (4)

⚫ Allow harmed indirect purchasers (e.g., from 
convicted cartels) to sue for treble damages

– Since 1977 only direct purchasers can sue, and the 

“passing on” of higher prices has been ignored

⚫ Judicial fears that allocating the incidence of monopoly 

overcharges would be too complicated

– But will direct purchasers always be willing to sue (and 

anger) their suppliers?

– Economic analysis has progressed since 1977

⚫ Better data, better modeling, better econometrics

– Lawsuits by indirect purchasers can fill in the gaps

⚫ Some states already allow such lawsuits
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Sensible ways forward (5)

⚫ Pay more attention to states’ licensing and 
regulation of occupations

– Often these are protectionist and anti-competitive in 

intent and practice

– They may well affect low-income households adversely

– The FTC has successfully challenged some of these 

regimes, and can probably do more

– The FTC and the DOJ should send more advocacy 

comments to regulators and legislatures
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Sensible ways forward (6)

⚫ Expand judicial understanding of predatory actions

– Predatory pricing analysis relies on a “recoupment” 

model

⚫ Ignores building a reputation for being aggressive

⚫ Difficult to apply to non-price exclusionary actions

– Bring more suits

⚫ Pare back antitrust exemptions

– Exemptions include

⚫ Professional sports; insurance; fisheries; labor; farm coops…

– Enlightened modern antitrust can encompass the need 

for cooperation where it’s really needed 18



Sensible ways forward (7)

⚫ End the automatic association of IP with 
“monopoly”, and the consequent apparent inherent 
conflict between IP and antitrust

– IP = monopoly unfortunately has a 400-year legal 

tradition; even some economists have succumbed

– DOJ and FTC moved away from this view in 1995

– The U.S. Supreme Court appeared to move away from 

this view in 2006

⚫ But subsequent backsliding by lower courts and even the S.Ct.

– A “primarily property” view of IP reduces the tensions 

between IP and antitrust and improves antitrust analysis

– Great need to educate the courts
19



Sensible ways forward (8)

⚫ Consider inter-operability requirements to 
encourage competition where network effects (e.g., 
for social networks) are strong

– Interconnection with comparable networks is already 

required for telecommunications

– Inter-operability would be an attractive alternative to a 

forced break-up of the large social networks (e.g., 

Facebook)

– Inter-operability would require regulation

⚫ Lodge the regulation within the FTC, which has a consumer 

protection mandate as well as an antitrust mandate
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Sensible ways forward (9)

⚫ Don’t let the complexities of multi-sided market 
analyses overwhelm antitrust analyses

– Network industries are more complicated

⚫ The externalities need to be recognized

– But actions that unduly raise barriers to entry or raise 

rivals’ costs should be challenged

⚫ The burden must be squarely on the defendants to justify such 

actions
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Conclusion

⚫ Antitrust continues to be relevant for the U.S. 
economy

⚫ A major overhaul of antitrust policy carries 
potential pitfalls

⚫ There are multiple, more modest, sensible actions 
that could bring major improvements to antitrust 
policy and enforcement
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