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Abstract

Antitrust policy in the U.S. has recently gained an unusual amount of media attention.
There are critics who have argued that a major overhaul of antitrust policy is needed. This paper
argues that instead there are some important but more modest changes that could go a long way
toward significantly strengthening the role that antitrust can play in keeping the U.S. economy

competitive, vibrant, and innovative.
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1. Introduction.

In the past few years antitrust policy has gained an unusual amount of attention — at least
as compared with much of the previous decades, when antitrust was often considered to be a
relatively minor and somewhat arcane area of policy. The reasons for this expanded attention
include: the rising importance of the large digital companies;' reports of rising industry
concentration (e.g., USCEA, 2016; Philippon, 2019; but see also Rossi-Hansberg et al. 2020) and
of (possibly related) rising industrial profits and profit margins (e.g., Philippon, 2019; de
Loecker et al., 2020); and concerns about a connection between market power and income
distribution (e.g., Autor et al., 2020). And major enforcement lawsuits against Google (by the
U.S. Department of Justice and by many states) and against Facebook (by the U.S. Federal Trade
Commission and by many states) in late 2020 were “front-page” media stories.

There appears to be a rising interest in antitrust in the agricultural community as well.
Mergers and acquisitions among the major suppliers — e.g., seed, fertilizer, and pesticide
companies — to the agricultural sector and among the major processors that buy from the sector —
e.g., meat packers, dairy processors — have yielded consolidation and concerns about
concomitant increases in market power (e.g., Sexton, 2017; MacDonald, 2017a, 2017b; Saitone
and Sexton, 2017). The publication of this symposium is one manifestation of that rising
interest.

Accordingly, a brief overview of antitrust policy as it stands in 2021 and some
suggestions as to sensible ways forward for modifying and strengthening antitrust (see also

Shapiro, 2018, 2019; Kwoka, 2020) may be useful for the agricultural community — both for

! As of year-end 2020, the five largest companies in the U.S., as ranked by stock market value, were all digital:
Apple, Microsoft, Amazon, Alphabet (Google’s parent), and Facebook. In addition: Amazon is the second-largest
employer in the U.S., after Walmart.



putting the antitrust issues that are specific to the agricultural sector in context and for providing
a framework for understanding the larger antitrust issues that are likely to continue to gain media
attention.

The remainder of this paper will be as follows: Section 2 will offer a primer on antitrust
circa early 2021.% Section 3 will provide a primer on network economics and multi-sided
markets, since major antitrust cases are likely increasingly to involve these concepts. Sections 4
and 5 will suggest the directions that antitrust should avoid and should pursue, respectively.

Section 6 will briefly conclude.

2. Antitrust policy circa early 2021: a primer.

Antitrust® in the U.S. at the federal level is largely the domain of the U.S. Department of
Justice’s Antitrust Division (DOJ) and the Federal Trade Commission (FTC). There are three
major guiding statutes: the Sherman Act of 1890; the Clayton Act of 1914; and the Federal Trade
Commission Act of 1914. In addition, each of the 50 states have antitrust (or antitrust-like)
statutes, and the state attorneys general have become increasingly involved in antitrust (as is
evidenced by their joining the DOJ and FTC suits against Google and Facebook or initiating
their own lawsuits).

Modern antitrust policy focuses on three primary areas: a) a ban on cartels and other
forms of collusive price-fixing or bid-rigging among competing sellers or of competing buyers;*

b) a prohibition of monopolization, where a firm behaves in a predatory, restrictive, or

2 A more extensive summary can be found in Kwoka and White (2019): in the separate section introductions and in
the economics-oriented case studies that are found in that volume (and in the six earlier editions).

3Tt is worth noting that “antitrust” is a uniquely American term, rooted in the late 19"-century political struggles
against the industrial “trusts” of that era. In other countries the term “competition policy” is more frequently used.
4 It is worth noting immediately that antitrust addresses the exercise of market power by buyers — monopsony power
— as well as the more commonly discussed and described exercise of market power by sellers: monopoly power.

3



exclusionary fashion vis-a-vis its actual and/or would-be rivals; and ¢) a ban on mergers and
acquisitions, where their consequence would likely be a substantial lessening of competition — in
selling goods and services, or in buying inputs — in the market(s) where the merging firms are
located.®

In essence, modern antitrust is about preventing the creation or expansion of “market
power”: the ability of firms — collectively (through a cartel) or individually (through
monopolization or a merger) — to gain substantial power over the prices (higher), quantities
(smaller), and qualities (more limited) that it presents to its customers or to its suppliers (in this
latter case market power manifests itself in the imposition of lower prices). In contrast, the
development of a strong market position through superior skill, foresight, or ingenuity is not
considered to be an antitrust issue.

Further, the pure size of a company itself is not a criterion: A very large firm — e.g., one
of the large petroleum companies — is not automatically under antitrust suspicion if the markets
in which it operates are yet larger and competitive; and even modest-size firms may run afoul of
the antitrust laws by colluding with rivals, etc. At the other extreme, unless it is colluding with
rivals, a local coffee shop is unlikely to be considered to be a significant wielder of market power
— even though the coffee shop likely has some discretion over its prices and qualities and the

consequent quantities.®

5 Until the early 1980s, a fourth facet of antitrust — price discrimination — would have been included as part of the
mix. Restrictions on price discrimination were written into the original Clayton Act in 1914 and were strengthened
by the Robinson-Patman Act of 1936. But economic theory developments that showed that the welfare
consequences (as well as the competition consequences) of price discrimination are ambiguous, combined with
adverse judicial decisions and the refusal starting in the 1980s of the DOJ and the FTC to initiate such cases, have
rendered price discrimination today a moribund part of the mix.

¢ The coffee shop example is important: The “Lerner Index” (Lerner, 1934) — which is the ratio of a firm’s
economic profits (properly measured) to its revenues (or, equivalently, its profit margin divided by its price) — is
often put forward as a measure of the firm’s market power. But as the coffee shop example illustrates, small firms
may well offer distinctive products that involve positive profit margins but that do not realistically involve market
power. Similarly, firms with technologies that involve substantial fixed costs but low marginal costs — e.g., as is
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It is also important to note that antitrust is narrowly focused: on competition issues.
Accordingly, it should not be expected to address other markets-related problems, such as
inadequate information, externality (spillover) effects, or income distribution issues.

Each of the three facets of antitrust deserves more detail:

Price-fixing: Prosecutions of price-fixing among competitors is the least controversial
element of antitrust; presidential administrations of all political stripes vigorously condemn and
prosecute cartels. In the U.S. price-fixing is a criminal, felony offense: The individuals who
implement collusion at companies can and do serve prison terms; and the colluding companies
themselves pay fines to the federal government that can run into the hundreds of millions of
dollars. In addition, the customers of colluding companies can sue those companies for a
trebling of the damages (harm) that they have suffered as a consequence of the collusion — and
some of those cases have resulted in billions of dollars of payments to harmed buyers.’

Mergers: The goal of antitrust is to stop mergers that prospectively will substantially
lessen competition and thus cause an increase in prices — unless there are merger-related
efficiencies that are sufficiently large and that will be passed through to buyers so as to offset the
otherwise-likely price increases. This means that antitrust enforcement in this area must
necessarily make forecasts of future — post-merger — competitive behavior (or its absence) in the

relevant market(s) where the prospective merger partners compete, as well as trying to weigh the

typical where intellectual property (such as patents, copyrights, and trademarks) is involved — will need to charge
mark-ups in excess of marginal costs in order to cover those fixed costs; but those mark-ups need not be indicative
of market power. Instead, a “monopolistic competition” (Chamberlin, 1956) approach offers a better perspective.

7 The rationale for the awarding of a multiple of their damages to victorious plaintiffs is readily found in the logic of
deterrence: Because most price-fixing efforts are surreptitious, deterrence of those activities requires a penalty that
makes the expected value of the activity negative. If the price-fixers’ gains are roughly equal to the harm (damages)
that are suffered by the plaintiffs, then the damages multiple needs to be greater than the inverse of the probability of
the discovery of the (otherwise surreptitious) activity; see, e.g., Becker (1968). The trebling of damages is a rough-
and-ready approach to this deterrence.



likelihood of the realization of the merger-dependent efficiencies that all merger proponents
always promise will occur.

The competition forecasts require modeling: What are the conditions in a market that
cause companies to behave more (or less) competitively? And the forecasts require good data:
first, for delineating the relevant market(s) within which market power might be exercised (and
thus determining which firms, with what market shares, are competing); and then, for examining
(in the light of the models) the past behavior of these firms and also the experiences of other
firms in other markets that may shed light on these competitive relationships.® The assessment
of the promised efficiencies require yet more modeling and data.

Merger enforcement is thus complex; and reasonable people may well differ as to how
they interpret past experiences, what they believe to be the relevant market(s), and whether entry
by new firms and/or expansion by smaller firms (to thwart any post-merger attempts to exercise
market power) is easy or difficult — as well as differing in their judgments as to the likelihood
that the promised post-merger efficiencies will actually materialize and whether those
efficiencies are truly merger-dependent or could be achieved in other ways that wouldn’t require
the (potentially competition-impairing) merger.

Monopolization: 1t is important immediately to note that the operative word is not
“monopoly”. If a company attains a dominant position in a market (and thus has market power)
through superior skill, ingenuity, or foresight — if, in essence, it builds a better mousetrap, and
the world has consequently beaten a path to its door — the antitrust laws generally treat such

occurrences as a beneficial outcome; to attack and penalize the company for its success would be

8 For examples, see Kwoka and White (2019).



perverse and would discourage companies from trying to become more innovative and efficient
in the first place.

However, if the company obtained its dominant position — and/or subsequently defends
its position — through actions that unduly exclude, restrict, or disadvantage its actual or would-be
competitors — without sufficient pro-efficiency justification for its actions — then antitrust
liability can follow. Such actions could include: below-cost (“predatory’) pricing for an
extended period of time; an insistence that its customers or suppliers can’t patronize rival firms
(“exclusive dealing”); an insistence that its customers obtain a certain (high) percentage of their
purchases of an item from the firm (“requirements” or “loyalty” contracts); an insistence that, in
order to purchase item A, the customer must also purchase item B (“tying” or “bundling”); or
refusals to deal.

As is true of mergers, monopolization is an area where reasonable people often have
different views as to whether certain practices are benign or harmful, or even whether a specific
firm that has been alleged to engage in these practices possesses market power. Few (if any)
critics would argue that a local auto mechanic’s insistence that all repairs be done with parts that
are provided by his shop — in essence, that the parts are tied to or bundled with the actual repair
services -- constitutes an antitrust violation. But what if a large photocopy machine
manufacturer insists that all of the paper that is used by its machines — or all future replacement
parts, or any repairs — must be bought from that company (or from its list of “certified”
suppliers)?

In sum, antitrust is generally a complex area. Except for naked cartel behavior, the
relevant issues quickly become a mixture of theory that informs data analysis — with reasonable

people differing as to what theory is relevant and how to analyze and interpret the data.



3. Networks, multi-sided markets, and platforms: another primer

Because much of the current discussion of changes in antitrust involve companies such as
Google, Facebook, Amazon, etc., and their inherent structure involves networks, multi-sided
markets, and platforms, a review is worthwhile:’

Networks: Networks are defined as nodes that are connected by links. Since this simple
definition doesn’t convey much in the way of intuition or example, Figure 1 may help.

[Insert network figure here]

In the figure, the dots are the nodes, and the lines are the links. This diagram could
represent a simplified landline telephone network, with two local networks of A subscribers (the
A external nodes) and B subscribers (the B external nodes) — who can communicate with their
local neighbors only through a local central switch (nodes Sa and Sg, respectively) and who can
communicate with the subscribers in the other network through the two central switches plus the
“long-distance” trunk line that connects the two central switches.

This telephone example portrays the network as a “two-way” network (Economides and
White, 1994): All of the subscribers are equally able to originate calls and also to receive calls.
In addition, the effective functioning of the network requires compatibility among all of the
nodes and the switches, so that the subscribers can actually communicate with each other. '°
Further, the owner(s) of the switches and the trunk line are likely to have market power. And if

the A network and the B network are separately owned and operated, then the effective

9 More extensive discussions can be found, e.g., in White (1999) and Rochet and Tirole (2006).

10 For networks generally, compatibility can involve common physical designs and measurements (e.g., electrical
plugs and sockets, or telephone jacks and receptacles); common technologies (e.g., voltage and cycles in electrical
systems); or common business practices. Sometimes “translators” — e.g., a compact traveling device that provides
multiple plugs and outlets and/or electrical adapters for different voltages and cycles — can bridge the compatibility
gap, but at added costs and/or deterioration of efficiency.



connecting of the two networks will require not only technical compatibility but also an effective
“inter-operability” understanding between the owners of the two networks.

This figure could equally well represent a cellphone network (or a cellphone network that
connects with a landline network); an e-mail network; or various kinds of transportation systems,
such as an airline hub-and-spokes network of peripheral airports and two hub airports, or a
railroad network that gathers, transports, and delivers freight shipments.

There is one more important feature of networks that the diagram can help illustrate:
Suppose that an additional subscriber — A7 — joins the network. Her decision to join will be
driven largely by the benefits that she receives from making calls to and receiving calls from the
other members of the network. But her additional presence on the network will directly cause
additional benefits for the other members of the network, since those other members can now
call (and receive calls from) her.

These additional benefits are usually described as positive “network externalities” or
“network effects”. They imply that the overall value of a network to its members grows more
than proportionally with the number of members. However, it is important to remember that this
assumes that a larger number of members doesn’t cause congestion or otherwise raise the costs
of communication. In turn, this implies that the infrastructure of the network — the central
switches and the connecting lines — already embodies sufficient capacity or that supplemental
capacity can be added to the network at costs that do not rise too sharply.

Figure 1 can also portray a network with somewhat different properties: a credit card
network. Suppose that the A peripheral nodes represent consumers who want to buy goods (but
who don’t want to carry cash and do want to wait until the end of the month or even later to

make the payment) and the B peripheral nodes represent merchants who want to sell goods (but



who don’t want to wait until the end of the month to be paid by customers that they don’t know).
And suppose further that nodes Sa and Sg and the link between them represent a credit card
company that issues credit cards to the consumers (through node Sa) and advances the funds to
the card-accepting merchants (through node Sg) at the time when the consumers use the cards to
purchase goods (and then collects the funds from the card holders at the end of the month, or
even later).!! Because the goods flow in one direction and the payments flow in the other
direction, this kind of network is often described as a “one-way” network (Economides and
White (1994).

This is still a network: nodes that are connected by links. But this one-way network has
properties that are different from the two-way telephone network: First, the A network members
are different from (and engage in different actions than do) the B network members. Next, there
is no direct network externality among the members of each side of the network: The existing
card holders receive no direct benefit if an additional consumer signs up to use one of the
system’s credit cards;'? and the existing merchants receive no direct benefit — and may even
suffer from the additional competition — if an additional merchant agrees to accept the system’s
card as a means of payment.

Most important, there is an indirect benefit to each side from larger numbers on the other
side: The card holders benefit when there are more merchants that accept the card; and the

merchants benefit when there are more consumers that use the card (if those consumers

' This description is a reasonable approximation to how the American Express and Discover credit card networks
are structured. For the VISA and MasterCard networks, there are specific banks that issue the cards (node Sa) and
that service the merchants (node Sg), with VISA and MasterCard each linking their respective networks (link Sa-Sg)
and providing overall branding, advertising, etc., for their network. See, for example, Evans and Schmalensee
(2005).

12 Perhaps with more credit card holders, a user who experiences difficulty in dealing with the credit card company
might more readily obtain advice from other users. But this is surely (at best) a second-order direct externality.
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otherwise wouldn’t make those purchases). Accordingly, there are still overall positive network
externalities from the growth of this type of network — but they are of an indirect nature.

Other networks that are readily characterized as one-way include: electricity (the A
peripheral nodes are the generating units; the B peripheral nodes are electricity users; the Sa
node is a coordinating entity among the generators; the connection between Sa and Sg is the
long-distance high-voltage transmission lines; and the Sg node is the local voltage step-down and
distribution company); a television broadcasting network (the A peripheral nodes are the
producers of content; the B peripheral nodes are the viewers; advertisers constitute a third cluster
of “C” peripheral nodes; and the Sa, Sg, and Sc nodes and the links between them represent the
broadcasting company that lines up and coordinates the content into a broadcasting schedule,
sells advertising and inserts it into the schedule, and delivers the content-plus-advertising
package to the viewers); and many of the digital companies that will be discussed below.

The network externalities — whether direct or indirect — have an important implication:
There are usually significant advantages to being large (unless there are capacity problems or
managerial problems in the infrastructure). In essence, the network externalities are an important
source of economies of scale. If an individual or a firm has a choice of networks to join (or
which network to frequent if the user has “multi-homed” and joined more than one), the user will
likely (other things being equal) choose the larger network, since there will be greater
opportunities for direct or indirect benefits in the larger network.

In turn, this implies that these networks are likely to be characterized by “winner-take-
most” outcomes, where smaller competing networks will have difficulties surviving — unless

they offer something distinctive that is not readily replicable by the dominant network. It will
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probably be easier for smaller networks to survive and compete if they can (somehow) achieve
inter-operability with other networks — especially with the dominant network.

A further implication of the winner-take-most structure is that the early stages of
competition for the market may well be more important than the more mature stage of
competition in the market. In the same vein: Entry into a mature network is likely to be more
difficult — unless there is inter-operability — than is true for a non-network market: Unlike, say, a
new seller of apples who can appeal to potential customers, “Sample my apples! See if you like

'9,

them!”, a new stand-alone network entrant has difficulty offering a “sample” to potential
customers — because the (small) entrant doesn’t have the extensive (direct or indirect) network
externalities of an incumbent. Similarly, gradualist technological change may be more
constrained: Imagine that a more efficient freight car were otherwise feasible for the U.S.
railroad system, but that it would require a 6' gauge (spacing between the tracks) rather than the
current 4'8'4" gauge that is standard in the U.S. This change would be unlikely to occur.!?
Multi-sided markets: The category of one-way networks and their different groups of
members/users leads naturally to the concept of “multi-sided markets” (see, e.g., Rochet and
Tirole, 2006; Rysman, 2007): the realization that (for example) the credit card company has to
deal with the two separate — but connected — sets (or sides) of users. In order to maximize its
profits, the credit card company will want to set separate prices to each side that take into
account the indirect externality, as well as the direct costs of serving each side. If the size of one

side provides a substantial positive externality to the other side, the credit card company will

generally want to keep its prices relatively low to the first side — perhaps even below the costs of

13 A related concept is that of “path dependence”: The initial technological conditions of a network will dictate the
subsequent “path” of technological improvements that could well be different from that of another network that
started with different initial technological conditions. A good example of this is the differing voltage and cycles of
the electrical systems of different countries.
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serving that side — so as to encourage more users on that side, which in turn will make the system
more attractive to the users on the other (second) side, which will attract more of these second-
side users and perhaps also allow the credit card company to charge them higher prices.

This phenomenon of multi-sided markets is not new. A familiar example is newspapers
and many other print publications: One side consists of the readers of the publication;
advertisers constitute the other side. The benefits to the advertisers increase with the size of the
newspaper’s readership, which is the same indirect externality that the credit card
users/purchasers provide to the card-accepting merchants. The extent of the advertising in a
newspaper may have ambiguous effects on the readers, who may dislike the advertising, ignore
it, or find it useful for learning about the availability and location of specific goods and services.
There clearly need to be enough of the last group, in order for the advertisers to find their
purchase of space in the newspaper worthwhile.

If a publication were to solicit content from third-party content providers — e.g., as is
done by academic journals — rather than employing the content providers in-house, those content
providers would constitute a third cluster of users (similar to the content providers of the
television network that was described above), and thus would be a third side that the publication
needs to consider.

The newspaper also illustrates the important points about pricing: The nature and
strength of the externalities, as well as the costs of serving the various sides, will influence the
pricing to each side — which can be idiosyncratic: Some newspapers charge subscription fees
and/or per-copy prices as well as charging advertisers; others distribute the copies free to readers
and rely solely on advertising revenues to cover their costs. In this latter case, the zero price to

readers is clearly below the direct costs of paper, printing, and distribution; although some might
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describe this as a “subsidy” (which is a politically loaded word), it is better characterized simply
as pricing that recognizes the externality.

Platforms: When an online firm’s business model involves multi-sided markets (as
almost all do), they are generally described as “platforms” that bring the two (or more) sides
together. But this label is generally not applied to physical-world companies; few (if any)

analysts would describe a newspaper (or the AEPP) as a “platform”.

4. Antitrust policies going forward: (I) what not to do

“If it ain’t broke, don’t fix it” is an aphorism that is often heard in the halls of
government. There are some aspects of antitrust that don’t need fixing:

Don'’t expand the goals of antitrust. The focus of antitrust is narrow: maintaining
competition, with the goal of enhancing the efficiency and innovativeness of markets in ways
that ultimately benefit consumers. To widen the goals of antitrust — as has been advocated by
some critics of current antitrust policies (e.g., Khan, 2017) — so as to encompass goals such as
expanded employment, a cleaner environment, improved income distribution, community
development, etc., would be a mistake. It would dilute and distract antitrust enforcement, since
additional tradeoffs between efficiencies and these other goals would need to be considered —
and additional data and modeling would be needed so as to measure/quantify these tradeoffs.

The current tasks of antitrust enforcers are already difficult; to add dimensions that they
would have to evaluate and for which they would have to acquire expertise and determine
tradeoffs could make their tasks near-impossible.

Instead, if antitrust enforcement is perceived as contravening other goals — say, the

efficiencies from a merger will mean employment reductions in some localities — then there
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should be other policies that are brought to bear to provide the appropriate remedies. In the case
of job losses, these could include: expanded governmental expenditures to support the localities;
more public funds for skills retraining; and more funds to help unemployed workers move to
other locations where jobs are more available.

As a final point in this arena: The proponents of such expanded goals for antitrust
believe that the inclusion of these goals will improve societal welfare. What these proponents
often fail to remember is that “the other guys” will someday regain power — and then may use
this opportunity to widen the goals of antitrust in directions that may not be so pleasing.

There is currently broad agreement across much of the political spectrum that the current
competition/efficiency goals of antitrust are worthwhile — though there may be differing views as
to how well any specific presidential administration is achieving those goals. To expand the
goals runs the risk of turning antitrust into yet another area of policy where bipartisan agreement
has devolved into fiercely partisan combat.

Don'’t expect antitrust — while focusing on competition issues — to fix non-competition
problems: Many of the problems that are ascribed to companies such as Facebook, Twitter, and
Google involve issues that aren’t about competition: e.g., the misuse of users’ data, the
transmission of false or inflammatory information, political bias, etc. These are fundamentally
not competition issues, and expanded competition-oriented antitrust enforcement won’t alleviate
them.

Instead, remedies — if they are possible — for these non-competition problems may lie in
the area of regulation (but see below).

Avoid regulatory remedies to competition problems: The U.S. history of national

regulation of industries that were not pure local monopolies (e.g., local electricity, natural gas,

15



water distribution or local landline telephone service) but that encompassed some competition
has generally pointed to unsatisfactory outcomes. By the end of the 1930s, all formal interstate
transportation industries — air, rail (freight and passenger), over-the-road trucking, buses — were

regulated with respect to prices, routes, entry, and exit.'*

The same was largely true for
telecommunications — telephony and broadcasting — and for much of banking. Competition
suffered; entry was delayed or stifled; efficiency and innovation suffered. The deregulation of
the 1970s, 1980s, and 1990s — though far from perfect — considerably improved outcomes (e.g.,
Winston, 2007) .

Given this history, it would be a mistake to create regulatory commissions to deal with
competition problems. Instead, antitrust should be strengthened, in the ways that are suggested
below.

There’s an additional argument against regulation: It tends — inherently — to favor large
companies over small. At a minimum, regulatory processes require the affected companies to
“lawyer-up” and probably hire consultants as well. These tend to be fixed costs that loom
comparatively larger for small firms than for large. Since entrants are usually small, these fixed
costs will also discourage entry — even if the regulatory processes aren’t already biased in favor
of the status quo and thereby formally or informally discourage entry. And since entrants are
often a source of new ideas, innovation will likely suffer as well.

Except as a merger remedy, breaking-up companies should be avoided: Some advocates
of expanded antitrust call for the break-up of large companies — especially the online giants.

These advocates often point to the antitrust break-up of the former AT&T/Bell system in 1984 or

the break-up of Standard Oil in 1911. The advocates suggest that Facebook should be broken

14 Railroad regulation — championed by agricultural interests — led the way, starting in 1887 with the passage of the
Interstate Commerce Act and the establishment of the Interstate Commerce Commission.
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into two or more separate social networks and/or Facebook’s acquisitions of Instagram (2011)
and of WhatsApp (2014) should be undone and these units spun off as free-standing units.

In a similar vein, because Amazon may be favoring (“self-preferencing”) its own branded
products over those of third-party sellers, these advocates call for Amazon to be broken into a
marketplace platform and a separate goods-selling company; and, similarly, Google should be
separated into a pure search service and a free-standing all-other-services unit, so as to eliminate
the possibility of self-preferencing in search results. For the Amazon and Google separations,
the advocates hark back to the 1933 Glass-Steagall Act, which forced the separation of
commercial banking from investment banking.

These advocates overlook too many problems: First, the Standard Oil and AT&T/Bell
break-ups involved physical assets that could be readily separated. It’s unclear what breaking up
Facebook would look like — perhaps just dividing its users into two or three individual social
network clumpings and hope that they compete? But if the network externalities are strong, the
winner-take-most tendencies will prevail, and a Facebook-sized entity would eventually re-
appear.

Perhaps spinning-off Instagram and WhatsApp and their technologies might be feasible.
But it’s unclear whether these free-standing entities would really compete with Facebook; and if
they do, will the winner-take-most effect again prevail? And with the spinoffs, important
complementarities may be lost.

As for the Amazon split-up, it’s important to remember that supermarket chains (and
drugstore chains, and Walmart, etc.) typically carry their own “house brands” as well as the
products of national brands, and these house-brand offerings are usually considered a pro-

competitive feature. Amazon’s offering of its own branded A A batteries and cargo shorts on its
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website are similarly pro-competitive. If there are problems with regard to Amazon’s dealings
with individual start-up firms, the problems should be addressed on a case-by-case basis.

As for the proposed Google split, important user satisfaction may be lost. If a user wants
a simple answer to “What time is it?”, a split-up that prevents Google from delivering the answer
directly but instead requires that Google offer only third-party websites to provide the answer
will reduce the efficiency of search. If the potential answers to other types of queries include the
possibility of self-preferencing, the situation becomes more complex:

In essence, when a major firm decides to integrate vertically into adjacent activities, rival
firms in those activities are likely to complain. Deciding whether the vertical integration is
intended to disadvantage rivals and reduce choice for customers or is just intended to improve
efficiency and better serve customers is always difficult. The evidence that points to the former
over the latter would need to be clear and strong before the proposed split-ups might be justified.

But even with a Glass-Steagall-style split, although Amazon and Google would be
prevented from self-preferencing, they might still be able to engage in lucrative preferencing by
favoring some third-party companies over others: The favored companies could pay for
preferential treatment (e.g., better placement on first screens) that would be similar to the
“slotting fees” that national brand food manufacturers pay to supermarkets for preferable
placements on store shelves. In essence, if first-screen prominence (or something similar) is a
potential source of lucrative returns for Amazon and Google, they are likely to be able find a way
— directly or indirectly — to benefit from it.

Spinoffs may be justified, however, when a potentially problematic merger can be fixed
by requiring the merging firms — pre-consummation — to sell key assets to viable purchasers, so

as to maintain the pre-merger level of competition. This is often a difficult task for the
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enforcement agencies, since the merging firms’ incentives are to try to spin-off non-crucial assets
and to place them in weak hands — and the agencies don’t always get it right. Still, in principle,

these kinds of splits may make sense.

5. Antitrust policies going forward: (II) What should be done

Policy prescription for antitrust need not be exclusively “do no harm”. There are sensible
antitrust changes that could enhance the competitiveness and innovativeness of the U.S.
economy.

Expand the resources that are available for antitrust enforcement. For (at least) the last
two decades the budgetary resources for antitrust enforcement by the two agencies have not kept
pace with the expansion of the U.S. economy and especially fallen behind the growth of mergers
and acquisitions (e.g., Kwoka, 2020, pp. 124-129). These shortfalls have been uniformly
criticized — for example, in their comments to the relevant Congressional committees — by
numerous antitrust economists and lawyers who are otherwise spread across the spectrum in
terms of their beliefs as to the specifics of enforcement. Expanded resources are needed to catch
up, keep pace, and do many of the expanded activities that are suggested below.

Toughen merger enforcement. As Kwoka (2015, 2020) has argued, recent antitrust
merger enforcement has been too lax: Too many anti-competitive mergers have been allowed to
proceed that should have been stopped or that needed more effective remedies — as is evidenced
by the otherwise inexplicable price increases that followed the mergers.

More vigorous enforcement would entail: more investigations of potentially dubious

merger proposals; a greater willingness to challenge them in court and in the process educate
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judges as to the harms that anti-competitive mergers can bring; and an increased toughness in the
crafting of remedies that avoid court cases.

More retrospective studies of the “close-call” mergers that were recently allowed to
proceed: In order to judge the vigor of merger enforcement, more studies are needed — following
Kwoka’s (2015) example — of “close call” mergers that were allowed to proceed. It is these
mergers that can help determine if the agencies are drawing the enforcement boundaries at the
right “line”: If post-merger prices rise (in comparison with what otherwise would have been
expected), then standards need to be tightened; if prices don’t rise, then the standards are in the
right place or perhaps even should be slightly loosened.

Calling for more retrospective studies is another area where there is widespread
agreement across the spectrum of antitrust economists and lawyers.

Find a different way to measure the vigor of antitrust enforcement: Instead of
retrospective studies, too many lawyers — and even too many economists — typically judge the
vigor of enforcement by citing the number of merger challenges (or cartel or monopolization
prosecutions) that the agencies bring per year (e.g., American Antitrust Institute, 2020). The
agencies’ leadership and personnel themselves encourage this approach in their own reports and
speeches, when they refer to cases that are brought as examples of “enforcement”.

The problem with this approach is that it ignores deterrence (White, 1988). We can use
price-fixing as an example: If enforcement resources are plentiful, the penalties are high, and the
criteria for what constitutes a violation are clear, then there should be few violations — and hence

few court challenges.
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In essence, there is surely a “Laffer curve” of the relationship between antitrust
challenges and enforcement resources, as is portrayed in Figure 2.'° At very low levels of
enforcement resources, very few cases will be brought, even though violations are widespread.
As resources increase, more cases will be brought — but the relationship won’t be linear, because
the increased rate of challenges will deter some violations. At the other extreme, if resources are
plentiful and potential violators know that they are highly likely to be prosecuted, there will be
few violations and consequently few legal challenges. And in between these two extremes will
be a peak rate of challenges — to the right of which will be a pattern whereby greater enforcement
resources are linked with fewer challenges.

A direct implication is that a pattern whereby the number of antitrust challenges increases
from one year to the next could be an indicator of greater enforcement effort — or of less effort.

A somewhat similar analysis applies to mergers: If the agencies’ criteria for challenging
mergers were clear and clearly conveyed to the antitrust bar and were supported by court
decisions, then only a foolhardy CEO would propose a merger that would be challenged and
turned back by the courts. There would be few (if any) merger challenges — because few (if any)
challengeable mergers would be proposed. !¢

As the Laffer curve and the merger example illustrate, annual case counts can’t be the
right metric for making judgments about the vigor of antitrust enforcement. Instead, for mergers,

the proper metric for measuring enforcement is the identification of the location of the boundary

15 This Laffer curve should apply more generally to most forms of law enforcement.

16 This analysis is related to the insight that is provided by Priest and Klein (1984): that disputes actually go to trial
(rather than being settled, which would save on the costs of litigation) when the parties are each overly optimistic as
to their respective chances of prevailing as a consequence of the trial. A further insight from Priest and Klein is that
greater uncertainty as to outcomes — as would follow, e.g., in the wake of new legislation or a major new legal
interpretation by the Supreme Court — is likely to lead to a flurry of more cases’ going to trial until the parties learn
more about the likely legal rulings in the new environment and thus gain better ideas as to their respective chances
of prevailing.
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of challenge and non-challenge that has been set by the agencies — which requires those
retrospective studies (see above). For price fixing and monopolization enforcement, the
identification of the appropriate boundaries is more difficult. But that is where enforcement
measurement efforts should be focused.

Pay more attention to the exercise of market power on the buying side of markets:
Almost all of antitrust effort is devoted to limiting market power on the selling side of markets.
That is what “monopoly” and “monopolization” are all about; that is what is taught in every
Microeconomics 101 course across the land.

Market power with respect to the buying side of the market is a less familiar concept; and
the corresponding term — “monopsony” — is less familiar as well. But the concept — that a buyer
with market power (usually with respect to inputs into a production process) has the ability to
influence downward the price that it pays by reducing the quantity that it buys — is the full-
fledged counterpart to monopoly; and the consequences for efficiency — the supply of those
inputs are discouraged, and resources are diverted to less worthwhile alternatives — are
comparable as well.

Farmers — and especially ranchers and other livestock growers — have complained for
many decades about the market power of and the consequent low prices that are paid by the
processors and packers and other middlemen who buy the farmers’ agricultural output.!” To
some extent this may have been just the natural complaining of sellers who would always prefer
to be paid higher prices. But as the food processing industry has become more consolidated in

recent decades (see, e.g., MacDonald, 2017a), these complaints may have greater validity.

17 One manifestation of this concern 100 years ago was the Packers and Stockyards Act of 1921.
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Of similar concern are “no poaching” agreements among employers, as was discovered to
be the case in the last decade among Silicon Valley tech firms and the independent franchise
owners of some fast-food chains.

The antitrust laws do apply with equal force to unilateral or collective efforts to exercise
buyer power, and the agencies have recently been more active in these areas.!® But the training
and tradition of the agencies is to focus on the selling side. They should be reminded constantly
to scrutinize the buying side of markets as well.

Develop a paradigm for delineating relevant markets in monopolization cases: For
antitrust purposes, “markets” are the arena within which competition occurs and within which
market power may be exercised. If the numbers of firms and their market shares matter for the
vigor of competition (or its absence), then markets need to be specified or delineated — within
geographic space and within product space.

For mergers, a useful market delineation paradigm was developed at the DOJ in 1982. It
quickly spread to the FTC, and it has been updated, expanded, and improved over the succeeding
decades. Itis used in almost all U.S. merger cases (Kwoka and White, 2019), and this paradigm
is used widely by enforcement agencies abroad as well.

Unfortunately, for most monopolization allegations, there is no comparable paradigm for
delineating markets and thereby determining the numbers of market participants and their market
shares (White, 2008). The merger paradigm generally isn’t applicable because it applies to the
prospective consequences of a merger, whereas the usual monopolization case involves
allegations that the accused party already has market power and is exercising it in ways that are

harmful to competitors, consumers, and/or suppliers.

18 However: Although the DOJ has been bringing criminal cases against colluding sellers for many decades, the
DOJ’s first criminal case against colluding buyers occurred only in January 2021.
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The standard textbook treatment of monopoly stresses prices and profits that are higher
than would occur under competition. But in these monopolization cases the competition
comparison often isn’t available for either prices or profits; and, in any event, the accounting
vagaries that underlie profit calculations have caused profits to be considered an unreliable
indicator of market power.

As an example: There is no analytically rigorous way of determining whether, say,
Google currently exercises market power in advertising. This is the case because there is no way
of determining whether — for monopolization purposes — the relevant market is: a) “all
advertising on search engine results pages” (in which case Google surely has market power); or
b) “all online advertising” (of which Google’s revenue share accounted for 32% in 2019, in
which case Google may have market power); or ¢) “all advertising in all media markets in the
U.S.” (which is about twice the size of online advertising,?® in which case Google surely lacks
market power).

In the absence of a paradigm, the antitrust enforcement agencies, private plaintiffs,
defendants, and the courts all just “make it up as they go” in monopolization cases. This is an
unsatisfactory basis for a coherent antitrust regime.

More intellectual firepower needs to be devoted to this issue.

Allow harmed indirect purchasers to bring treble damages suits: Since a U.S. Supreme

Court decision in 1977 (Illlinois Brick Co. v. Illinois, 431 U.S. 720), generally (with some

exceptions) only direct purchasers can sue for treble damages in a price-fixing or monopolization

case: For example, if a consumer electronics producer engages in price-fixing with other

19 As estimated by eMarketer: https://www.emarketer.com/newsroom/index.php/google-ad-revenues-to-drop-for-
the-first-time/.
20 See https://www.visualcapitalist.com/us-advertisers-spend-20-years/.
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producers and sells its goods to distributors who then sell to the general public, then only the
distributors — say, Best Buy or Amazon — can sue for treble the amount of the overcharge that
accompanied the price-fixing; consumers in these circumstances cannot. The Court’s reasoning
at the time was that it would be too complicated to determine how much of the harm from the
price fixing was suffered by the distributors and how much was passed through in the form of
higher prices to their customers.

With over 40 years of better data, better modeling, and better statistical techniques, this
reasoning should be revisited. Although there have been plenty of treble damages suits in those
four decades, there are surely instances where the distributors or other direct purchasers may be
reluctant to alienate their suppliers with such suits. Giving consumers the opportunity to sue on
their own behalf — via class action suits — would help pick up the slack in such instances.

Pay more attention to state licensing and regulation of occupations: Within the past
decade there has been increased notice of the 50 states’ widespread licensing of a growing
number of occupations, that include (among others) barbers, hairdressers, beekeepers, and
florists (e.g., USCEA, 2015). Sometimes these licensing and regulatory powers are lodged
directly in state government agencies; sometimes the powers are lodged in semi-official boards
of practitioners that may receive little or no oversight by the state.

Although few consumers are likely to want to enter healthcare markets where doctors and
nurses were unlicensed, the need for requiring training and licensing of barbers, beauticians,
beekeepers, or florists is harder to justify. Such requirements, where public health and safety
issues are likely to be remote, serve primarily as barriers to entry — which protect incumbents and

reduce supply, raise price, reduce variety, and deprive otherwise talented individuals from
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pursuing an occupation that would be worthwhile for them. The likely consequences for income
distribution are adversely to affect low-income households and thus to increase inequality.

Past Supreme Court decisions have granted the states immunity from the antitrust laws
when imposing such restrictions — provided that a state agency itself is doing the regulating or
the state is actively overseeing a semi-official board.?! This leaves the federal antitrust agencies
two potential points of leverage: First, the FTC has brought cases that challenge the semi-
official boards when state oversight is weak and the boards engage in anticompetitive activity.

For example, in 2015 the Supreme Court decided in the FTC’s favor (in North Carolina State

Board of Dental Examiners v. FTC, 574 U.S. 494) in a challenge to the North Carolina Board of

Dental Examiners’ efforts to ban the non-dental teeth whitening kits that were sold by spas,
salons, and other non-dental businesses.??

Second, both the DOJ and the FTC engage in “competition advocacy”: They testify at
federal and state hearings on legislation that may have anti-competitive consequences, and they
send comment letters on proposed federal and state regulations that may have anti-competitive
consequences. Both agencies should step up their efforts in these arenas.

Expand the courts’ understanding and recognition of predatory practices: Since a 1993

Supreme Court decision (Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S.

209), U.S. courts have insisted that plaintiffs prove the following in a predatory pricing case: a)
The accused firm had or could hope to have market power in the relevant market; b) the firm was
pricing its product for a sustained period of time at a level that was below its incremental costs

for the product; and c) it expected to be able to recoup its losses from its below-cost pricing

2 This exemption for state-supervised activities was originally enunciated by the U.S. Supreme Court in Parker v.
Brown, 317 U.S. 341 (1944). It has come to be known as the “state action doctrine”.
22 See Kwoka (2019) for an expanded discussion of the case.
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through the additional profits that it would earn after the (defeated) rival abandoned the market
(and no other firm would be likely to enter). Few plaintiffs have won their cases.

There are at least three problems with these criteria: First, they ignore the possibility that
the predatory firm is willing to run losses (and not directly recoup them) because it thereby
acquires a reputation that extends to its other markets for being aggressive vis-a-vis mavericks or
entrants or other disruptive firms (Bolton et al., 2000). The predatory firm thereby discourages
entry and encourages “get-along/go-along” behavior by its rivals in those other markets. In
essence, the firm does recoup its “investment” in its below-cost pricing — but in other markets.

Second, the criteria are difficult to apply to non-price actions that could be potentially
predatory — such as a firm that insists that its distributors not handle the products of a rival firm;
or an airline that adds flights to some of its routes, where there have recently been entrants.?
And third, defining the relevant market has its own problems (see above).

There are two steps forward that the antitrust agencies should take: First, through
speeches, articles, and friend-of-the-court briefs in on-going litigation, the agencies should
educate the courts to the “reputation effect” that may well accompany predation. Second, the
agencies should educate the courts to explore whether the expected profitability of the
challenged action depended on the likely disappearance of the predated-upon rival. This
criterion has been called the “no business sense” rule (Melamed, 2005) or “no economic sense”
test (Werden, 2006): that the actions wouldn’t otherwise make sense for the business to
undertake unless it expected the rival to exit from the market as a consequence of the challenged
actions. This approach would allow courts more readily to assess non-price restrictive actions

that could be predatory.

23 See U.S. v. AMR Corp., 140 F. Supp. 2d 1141 (2001). For a discussion of this case, see Edlin and Farrell (2004).
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Pare back antitrust exemptions: There are a number of industries and sectors that have
received explicit antitrust exemptions from Congress, usually to allow coordinated actions.
These exemptions include: professional sports; insurance; labor; fisheries; agriculture (for
coops);>* export associations; and international ocean shipping.?> Although there are always
arguments as to why coordinated actions in these sectors can yield benefits in offsetting other
market problems, the danger is that the coordinated actions can also yield stand-alone market
power.%6

Enlightened modern antitrust enforcement can encompass the need for coordinated action
— e.g., through joint ventures — where the end result yields a superior product in a competitive
marketplace.?” Consequently, each exemption should be closely scrutinized as to whether it
really warranted — or whether instead there should be a presumption in favor of competition, with
the understanding that joint ventures can be accommodated within that presumption. Like the
recommendation to expand the resources for antitrust enforcement, this is a recommendation that
antitrust lawyers and economists of otherwise widely varying views generally support (see, e.g.,
Antitrust Modernization Commission, 2007).

Educate the courts and antitrust scholars on the appropriate relationship between
“intellectual property” and antitrust. Intellectual property (IP) — patents, copyrights, and
trademarks — have become increasingly important in the modern U.S. economy. Unfortunately,
there is a long legal tradition, which stretches back to the early 17" century, that links IP with

“monopoly”. Legal decisions, legal scholarship, and even economics scholarship regularly and

24 The exemption was in the Clayton Act of 1914 and was strengthened by the Capper-Volstead Act of 1922.
%5 In addition, as was noted above, the state action doctrine exempts government-supervised activities. And
coordinated activities to “petition the government” are exempt on First Amendment grounds.

26 For an argument that this has happened in the context of the Capper-Volstead Act, see Baumer et al. (1986).
27 For example, a sports association needs agreement among its members as to rules and schedules.
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automatically characterize IP as monopoly and thus describe a direct conflict between IP and
antitrust (White, 2020).

Instead, a better characterization would be that IP generally represents unique pieces of
property that occasionally rise to the level of possessing market power; White (2020) describes
this as a “primarily property” presumption. This alternative characterization greatly reduces the
apparent conflict between IP and antitrust and encourages a far more narrow focus on those areas
where IP really does convey market power (e.g., for “block-buster” pharmaceuticals™).

The antitrust enforcement agencies came to this position in 1995 (USDOJ and FTC,
1995) and have (sensibly) maintained this stance since then. The U.S. Supreme Court in 2006

(in Illinois Tool Works Inc. v. Independent Ink, Inc., 547 U.S. 28) seemed to arrive at the same

understanding. However, many subsequent lower-court decisions by — and even some Supreme
Court decisions! — have continued to include language that indicates an automatic association
between IP and monopoly; the same is true of legal scholarship and economics scholarship.?®

Antitrust policy — and IP policy — would benefit from a more widespread recognition of
the “primarily property” approach to IP. The enforcement agencies can play a role by constantly
reminding the antitrust legal and economics community of the advantages of this “primarily
property” approach.

Where network effects are especially strong, consider inter-operability: It may well be
that the network effects with respect to large social networks are so strong that — absent some
policy intervention — Facebook will never confront sustained competition. After all, Google
tried to enter social networking a number of times — most recently in 2011 with Google+ — and

has never succeeded. Further, as was argued above, if network effects are strong, any antitrust

28 White (2020) documents numerous examples.

29



break-up of Facebook would be difficult, would lose the benefits of the network effects, and
would likely lead to a re-establishment of a dominant network within a few years.

But a requirement of inter-operability — a requirement that Facebook interconnect with
other social networks — may be a way of encouraging competition. Let’s return to Figure 1: If
the existing network is large, then a new telephone network that was entirely outside of (not
connected with) the existing network — even if the new network were quite innovative — would
have difficulty attracting customers. However, if the networks are required to interconnect, then
competitive entry is possible — and, along with it, innovation. And, indeed, the interconnection
of American telephone systems has been a long-standing requirement — with large network
externality benefits for all users. Interconnection with cellphones in the 1980s followed
naturally. And when e-mail systems developed in the 1990s, interconnection among the
competing e-mail systems followed the same pattern.

An inter-operability requirement for Facebook would mean that a Facebook user’s posts
on Facebook would be automatically transmitted to designated friends on other social networks,
and vice-versa. It need not mean that Facebook would be required to share the information on
users that it gathers and analyzes and makes available to advertisers. But this posting inter-
operability could make entry by innovative start-up social networks more likely.

Any inter-operability requirement, with accompanying standards, would require
regulation — with all of its potential drawbacks (see above). But as an alternative to a forced
break-up — either as the resolution of the FTC’s and the states” monopolization suits, or through
an act of Congress — an inter-operability requirement would be attractive. This regulatory power
should be lodged with the FTC, with strong language that would encourage competition and

continued innovation by Facebook and by other social networks.
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Don'’t let the complexity of multi-sided market analyses get in the way of preventing
practices that raise barriers to entry or otherwise unduly impede competition: The multi-sided
nature of many networks does add to the complexity of analyzing the pricing and other business
practices of such networks. The consequences of actions on one side of a network for the users
on the other side(s) of the network need to be recognized.

Nevertheless, if the antitrust agencies (or private plaintiffs) can convincingly demonstrate
in litigation the potential anti-competitive effects of a network’s restrictive practices, the
(rebuttable) burden of demonstrating the potentially greater offsetting beneficial effects for the
network’s other users should rest on the defendant network — not on the plaintiffs.?’ For
example: If a newspaper were to insist that all of its advertisers also place ads with the local
radio station that the newspaper owns, or the newspaper refuses to take the ads from an
advertiser that has also placed ads with a rival newspaper, the burden for showing the beneficial
effects of these practices in any litigation should fall on the newspaper — not on the antitrust

agencies. The same logic should apply to the practices of online networks.

6. Conclusion.

Antitrust continues to be relevant for the U.S. economy — including the agricultural
sector. Though there have been recent calls for a major overhaul of U.S. antitrust policies, large
changes would likely yield pitfalls as well. Instead, there are some important but more modest
changes that are suggested in this paper that could go a long way toward significantly
strengthening the role that antitrust can play in keeping the U.S. economy competitive, vibrant,

and innovative.

2 For a recent example where the U.S. Supreme Court appears to have let the complexity of analyzing two-sided
markets overwhelm this logic, see Ohio v. American Express Co., 138 S. Ct. 2274 (2018).
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