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Self-preferencing by online platforms
• Platforms = facilitate direct interactions between suppliers & consumers

• Vertical integration → competition with those suppliers

• Self-preferencing = differentiated (preferential) treatment of  own downstream 

operation vs independent suppliers

o incentive: depends on complex interplay of  factors

o ability: product ranking, commission fees, technical interoperability, data access…
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Two questions

1. Which form of  abuse? → legal test

2. How to apply that legal test?



Choice of abuse

overarching category of  abuse: using dominance 

in one market to distort competition in an 

adjacent market (offensively or defensively)

specific forms of  abuse, each with their own 

definition & legal test (burden of  proof)
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Choice of abuse — a. leveraging
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‘a well-established, 

independent, form of  abuse 

falling outside the scope of  

competition on the merits’



• leveraging as ‘well-established’ (EC)

o legally, leveraging underlies various established forms of  abuse, in particular refusal to 

supply (Télémarketing, Microsoft I), margin squeeze (TeliaSonera), tying (Tetra Pak, Microsoft I)

and discriminatory rebates (Irish Sugar)

o economically, all forms of  leveraging are aimed at raising rivals’ costs

• EC has assessed each instance of  leveraging as one of  those forms of  abuse—

never as leveraging in itself  → ‘unprecedented’ (critics)

⇒ EC elevated leveraging from a category of  abuse to an independent form of  abuse

▪ confusing framework

▪ leveraging’s legal test under-defined

Choice of abuse — a. leveraging
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Choice of abuse — b. refusal to supply

ToE (physics) = a hypothetical 

framework that fully explains & links 

together all aspects of  the universe

a. quantum mechanics

b. general relativity

→ quantum gravity (e.g., string 

theory)?



• Pro: no ‘label shopping’;  freedom of  contract & incentives to invest

• Contra

o goes against precedent, which favours diversity (under the ToE, even tying as in Microsoft

should be assessed against refusal to supply standards!)

o refusal to supply test from Bronner does not apply in case of  ‘constructive refusals’, i.e. 

‘supplying services … on conditions which are disadvantageous’ (TeliaSonera) or when ‘access 

[is made] subject to unfair conditions (Slovak Telekom)

o distinction between de novo refusals and disruptions of  supply has always permeated the 

case law (United Brands, Sot. Lélos) → freedom/incentive reasons

o qualitative difference between outright refusal and discrimination (e.g. Spotify/Apple)

Choice of abuse — b. refusal to supply



↔ refusal to supply

• value diversity Treaty & precedent 

• look for the right (not uniform) label

↔ leveraging

• discrimination as fallback

• Treaty basis & definition (art 102(c))

• general EU case law: Deutsche Bahn, 

GT-Link, ITT Promedia, Irish Sugar, 

Deutsche Post, E.ON, Clearstream

• platform-specific nat’l case law: 

Streetmap (UK), Funda Real Estate (NL)

result: bar neither too low nor too high + 

(more) legal certainty

LEVERAGING

predatory pricing

price discrimination

tying

margin squeeze

refusal to supply

my proposal

Choice of abuse — c. diversity + discrimination
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