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1 INTRODUCTION 

Many if  not most abuse of  dominance cases in the digital economy centre around online 

platforms treating their own downstream services differently (i.e. preferentially) from those 

of  competitors, which then makes it easier for those services to outcompete the alternatives 

from independent suppliers. Google Shopping is the quintessential example,1 and similar 

investigations into Google’s treatment of  downstream competitors (‘verticals’) are underway.2 

Two investigations into Amazon explicitly concern ‘the possible preferential treatment of  

Amazon’s own retail offers’ on its Marketplace.3 Similarly, the ongoing App Store 

                                                 
1 Google Search (Shopping) (Case AT.39740) Commission Decision. Google Android (Case AT.40099) Commission 

Decision can also be conceived as a case of  differentiated treatment. 
2 Google Jobs (Case AT.40592) and Google Local (Case AT.40585). 
3 EC, ‘Commission sends Statement of  Objections to Amazon for the use of  non-public independent seller 

data and opens second investigation into its e-commerce business practices’ (press release, 10 November 

2020) IP/20/2077. 
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investigation concerns the ways in which Apple treats Spotify differently from its own Apple 

Music.4 And these are just the cases pursued by the European Commission (EC); national 

competition authorities (NCAs) are pursuing similar—sometimes potentially overlapping—

cases.5 

Although the term is a bit more loaded, such ‘differentiated treatment’ can be described in 

one word as ‘discrimination’.6 And while the ‘discrimination’ terminology focuses on the 

object of  the action (the supplier, e.g. Spotify), ‘self-preferencing’ puts the spotlight on the 

subject (the platform, e.g. Apple). The question is whether such self-preferencing can be 

abusive in the sense of  Article 102 TFEU, and if  so, under which conditions. In other words, 

which legal test should be applied to discriminatory conduct by online platforms? 

Despite the wealth of  research into the aforementioned cases, few systematic analyses have 

emerged. And those analyses have led to different conclusions. One popular position, which 

has been defended since the start of  the Google Shopping investigation, is that each form of  

self-preferencing should be assessed under the stringent refusal to supply test. The EC opted 

for another approach, viewing Google’s self-preferencing as an instance of  the independent 

abuse of  leveraging. I disagree with both of  these positions. The first one tries to shoehorn 

a variety of  self-preferencing conduct in a single, narrow abuse; the second one takes the 

opposite approach, placing self-preferencing under an overly broad category of  abuse with 

little guidance. I prefer to respect the variety of  forms of  abuse (and related legal tests) within 

the leveraging umbrella but with a strong inclination towards a clear discrimination theory 

based on Article 102(c) TFEU. This paper defends that position based on a fit-for-purpose 

methodology, namely the error-cost framework (decision theory). 

The paper starts by reviewing the EC’s approach in Google Shopping, which relies on leveraging 

as the appropriate form of  abuse (Section 2). Next, it reviews the decision-theoretic 

framework and then applies it to the different options for assessing self-preferencing by 

online platforms, namely the general abuse of  leveraging, the refusal to supply test, or a 

discrimination theory (Section 3). Before concluding (Section 5), the paper addresses the 

analogy with the conduct of  supermarkets that invariably—but unhelpfully—pops up when 

discussing platform discrimination (Section 4). 

                                                 
4 EC, ‘Commission sends Statement of  Objections to Apple on App Store rules for music streaming 

providers’ (press release, 30 April 2021) IP/21/2061 (‘Apple’s rules distort competition in the market for 

music streaming services by raising the costs of  competing music streaming app developers’). The related 

Apple Pay investigation also centres around differentiated treatment, see EC, ‘Commission opens 

investigation into Apple practices regarding Apple Pay’ (press release, 16 June 2020) IP/20/1075 (concerning 

‘Apple’s limitation of  access to the Near Field Communication (NFC) functionality (“tap and go”) on 

iPhones for payments in stores’ to itself). 
5 See infra, Section 3.1.2 for a review of those cases. 
6 One could argue that the ‘discrimination’ terminology presupposes that the services treated differently are 
equivalent, which is often the case. Using both the ‘discrimination’ and ‘self-preferencing’ terminology, see 
AGCM, ‘Amazon: investigation launched on possible abuse of  a dominant position in online marketplaces 
and logistic services’ (press release, 16 April 2019) <https://en.agcm.it/en/media/press-
releases/2019/4/A528>. 
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2 LEVERAGING: BETWEEN ‘WELL-ESTABLISHED’ AND ‘UNPRECEDENTED’ 

Instances of  self-preferencing almost always fit the label of  ‘leveraging’,7 which—according 

to the US Supreme Court—occurs when ‘a seller exploits his dominant position in one 

market to expand his empire into the next.’8 Others have similarly defined leveraging as an 

undertaking ‘with a substantial degree of  market power in one market engaging in 

anticompetitive practices with the aim of  extending its market power into another market.’9 

In line with these definitions, the idea of  self-preferencing is that a platform uses its control 

over its platform to give its downstream operations a leg up over competitors in that space. 

2.1 Google Shopping 

While self-preferencing fits the leveraging label, this only raises another question, namely 

whether leveraging is an independent form of  abuse, and if  so, under which conditions. One 

staunch defender of  the idea that leveraging constitutes an independent form of  abuse is the 

EC. This is apparent from the Google Shopping decision, in which the EC fined Google for 

‘leverag[ing] its market dominance in general internet search into a separate market, 

comparison shopping.’10 The EC explained that 

conduct consisting in the use of  a dominant position on one market to extend that dominant 

position to one or more adjacent markets … constitutes a well-established, independent, form 

of  abuse falling outside the scope of  competition on the merits.11 

The EC thus presented Google’s conduct as a ‘well-established’ form of  abuse, i.e. 

leveraging.12 Others strongly disagreed, instead criticizing the decision as ‘unprecedented’.13 

                                                 
7 See similarly Pablo Ibáñez Colomo, ‘Exclusionary discrimination under Article 102 TFEU’ (2014) 51 
Common Market Law Review 141, 141–42 (‘discrimination by a vertically-integrated firm to favour its 
activities may lead to the leveraging of  a dominant position from one market to another’). 
8 Times-Picayune v United States 345 U.S. 594, 611 (1953). 
9 Pietro Crocioni, ‘Leveraging of  market power in emerging markets: a review of  cases, literature, and a 
suggested framework’ (2007) 4 JCLE 449, 449. 
10 EC, ‘Commission fines Google €2.42 billion for abusing dominance as search engine by giving illegal 
advantage to own comparison shopping service’ (Factsheet, 27 June 2017) MEMO/17/1785. 
11 Google Search (Shopping) (Case AT.39740) Commission Decision, para 649. Commissioner Vestager 
confirmed that Google Shopping can serve ‘as a framework to analyse the legality of  such conduct’ in the future, 
see ‘Commissioner Vestager on Commission decision to fine Google €2.42 billion for abusing dominance as 
search engine by giving illegal advantage to own comparison shopping service’ (statement, 27 June 2017) 
STATEMENT/17/1806. 
12 See also Thomas Kramler, ‘Institutional report topic 3: EU competition law and the digital economy’ in 
Daniel Mândrescu (ed.), EU competition law and the digital economy: protecting free and fair competition in an age of  
technological (r)evolution (Boom 2020) 81 (‘the case [Google Shopping] can be described as a classic leveraging case’). 
13 See e.g. Alfonso Lamadrid de Pablo, ‘Google Shopping Decision – First Urgent Comments’ (Chillin’ 
Competition, 27 June 2017) <https://chillingcompetition.com/2017/06/27/> (‘From a legal standpoint, this 
case is unprecedented; there has never been a case like this, in Europe or anywhere else’), and Bo Vesterdorf  and 
Kyriokos Fountoukakos, ‘An appraisal of  the remedy in the Commission’s Google Search (Shopping) decision and 
a guide to its interpretation in light of  an analytical reading of  the case law’ (2018) 9 JECLAP 3, 3 (‘Many 
aspects of  the Commission’s case have been the subject of  intense debate, not least the Commission’s novel 
and unprecedented theory of  harm of  “favouring”’) (own emphasis twice). Note that all authors have advised 
Google, either in the Shopping case or in a different case. 
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The reason for this disagreement is that leveraging is generally not considered an 

independent form of  abuse, but rather a category of  abuse.14 In other words, leveraging is not 

considered an abuse in itself, but rather a container term for a number of  other forms of  

abuse including refusal to supply, margin squeeze, tying, and certain instances of  price 

discrimination. 

To back up its claim that leveraging is a well-established form of  abuse, the EC refers to a 

number of  judgments regarding ‘conduct of  an undertaking with a dominant position in a 

given market that tends to extend that position to a neighbouring but separate market by 

distorting competition.’15 However, while these judgments contain statements to the effect 

that leveraging can be abusive, every one of  them concerns conduct that is qualified as a 

specific form of  abuse. It is worth shortly reviewing each judgment referred to: 

▪ Télémarketing: In this preliminary reference, the European Court of  Justice (ECJ) had 

to offer guidance on a case of  a telemarketer against a television station. After having 

initially sold airtime to the telemarketer, the television station decided to reserve the 

telemarketing activities to its own advertising subsidiary. Referencing Commercial Solvents 

(a refusal to supply case),16 the ECJ held that an abuse of  dominance—in particular a 

refusal to supply—is committed when ‘an undertaking holding a dominant position 

on a particular market reserves to itself  or to an undertaking belonging to the same 

group an ancillary activity which might be carried out by another undertaking as part 

of  its activities on a neighbouring but separate market, with the possibility of  

eliminating all competition from such undertaking.’17 

▪ Tetra Pak II: Tetra Pak supplied carton-filling machines and drinking cartons (e.g. for 

milk). The EC decided that Tetra Pak abused its dominant position, among others by 

obliging purchasers of  filling machines to exclusively source drinking cartons from 

Tetra Pak, thus tying the sale of  cartons to that of  machines.18 In its appeal against 

the General Court (GC) judgment upholding the EC decision, Tetra Pak argued that 

the EC had only established its dominant position in the market for aseptic cartons, 

but not for non-aseptic cartons. However, the ECJ held that ‘it must reject the 

                                                 
14 See Robert O’Donoghue and Jorge Padilla, The law and economics of  Article 102 TFEU (Hart Publishing 2020) 
307 (‘leveraging is simply a label for various types of  conduct’); Giorgio Monti, EC Competition Law (CUP 
2007) 186–95; Pietro Crocioni, ‘Leveraging of  market power in emerging markets: a review of  cases, 
literature, and a suggested framework’ (2007) 4 JCLE 449, 454 (‘The term leveraging of  market power refers 
to a wide range of  anticompetitive behaviors or activities undertaken by a firm aiming at protecting or 
expanding its market power.’); Patrick Todd, ‘Digital platforms and the leverage problem’ (2019) 98 Nebraska 
Law Review 486, 489 (‘Importantly, leverage is not a standalone theory of  abuse in antitrust law. It is better 
thought of  as a category that encompasses numerous legal theories of  harm’); Magali Eben, ‘Fining Google: a 
missed opportunity for legal certainty?’ (2018) 14 European Competition Journal 129, 147–48 (‘“leveraging” 
is the common denominator for different types of  abuses’). 
15 Google Search (Shopping) (Case AT.39740) Commission Decision, para 334 (to which para 649 refers) and in 
particular footnote 349. 
16 Joined cases 6 and 7-73 Commercial Solvents v Commission EU:C:1974:18 [1974] ECR 223. 
17 Case 311/84 CBEM v CLT and IPB (‘Télémarketing’) EU:C:1985:394 [1985] ECR 3261, para 27 (see para 26 
for the qualification as refusal to supply). 
18 The EC also took issue with Tetra Pak’s predatory and discriminatory pricing practices.  
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applicant’s arguments to the effect that the [Union] judicature had ruled out any 

possibility of  Article [102] applying to an act committed by an undertaking in a 

dominant position on a market distinct from the dominated market.’19 

▪ Irish Sugar: Irish Sugar was active in both the industrial sugar market (upstream) and 

the retail sugar market (downstream), and held a dominant position on both. The 

company granted rebates to customers on the industrial sugar market but withheld 

them from customers that competed with it on the retail sugar market. The EC decided 

that these discriminatory rebates were abusive in the sense of  Article 102(c) TFEU. 

Confirming the decision on appeal, the GC referenced Commercial Solvents to support 

‘the principle of  the abusive exploitation of  a dominant position on a market to affect 

competition on another market’ (while also making clear that the ‘failure to grant 

similar rebates to other industrial sugar purchasers is not tantamount to a refusal to 

supply’).20 

▪ Microsoft I: The EC held that Microsoft—the dominant provider of  PC OS—

committed two forms of  abuse, namely (i) refusing to supply developers of  work 

group server OS with information that would allow their software to be (sufficiently) 

interoperable with Windows OS; and (ii) tying Windows Media Player (WMP) 

software to Windows OS. The GC confirmed the EC’s decision and noted (while 

discussing the fine) that ‘the two abuses at issue form part of  a leveraging infringement, 

consisting in Microsoft’s use of  its dominant position on the client PC operating 

systems market to extend that dominant position to two adjacent markets, namely the 

market for work group server operating systems and the market for streaming media 

players.’21 

▪ TeliaSonera: In a preliminary reference, the ECJ was asked to clarify certain conditions 

of  margin squeeze, an abuse of  dominance committed by vertically integrated 

undertakings that use their market power upstream to exclude equally efficient 

competitors downstream (in particular, by squeezing their profit margins). In reply to 

a question as to whether a dominant position on both the upstream and downstream 

market was required, the ECJ held that ‘certain conduct on markets other than the 

dominated markets and having effects either on the dominated markets or on the non-

dominated markets themselves can be categorised as abusive’. In other words, a 

dominant position upstream suffices.22 

It is clear from these cases that leveraging underlies various kinds of  abuse, in particular 

refusal to supply, margin squeeze, tying and discriminatory rebates. In this sense, leveraging 

is ‘well-established’ as an abuse of  dominance. However, the EC has assessed each instance 

of  leveraging as one of  the aforementioned forms of  abuse—never as leveraging in itself. In 

                                                 
19 Case C-333/94 P Tetra Pak v Commission EU:C:1996:436 [1996] ECR I-5951, para 25. 
20 Case T-228/97 Irish Sugar v Commission EU:T:1999:246 [1999] ECR II-2969, para 166. 
21 Case T-201/04 Microsoft v Commission EU:T:2007:289 [2007] ECR II-3601, para 1344. 
22 Case C-52/09 Konkurrensverket v TeliaSonera Sverige EU:C:2011:83 [2011] I-527, para 85. 
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that sense, the Google Shopping decision is ‘unprecedented’. What the EC did, in fact, was 

elevate leveraging from a category of  abuse to a form of  abuse.23 

2.2 Legal and economic views from across the Atlantic 

It is worth discussing (albeit it only shortly) that this view, i.e. that leveraging is a category 

rather than form of  abuse, is supported by the highest court in the US—a view that is, in 

turn, underpinned by the economic teaching of  the Chicago School.  

Leveraging came up when the Supreme Court was asked to rule on the Trinko case, which 

concerned a telecom provider that refused competitors access to its upstream network (even 

though it was under a regulatory obligation to give access), so that they had difficulty 

competing with the incumbent downstream (i.e. for end-consumers). Aside from a refusal to 

supply claim, the complainants also put forward a ‘monopoly leveraging’ claim. In a footnote, 

the Court summarily rejected this claim, as ‘leveraging presupposes anticompetitive conduct’ 

(in that case, the refusal to supply, which the Court did not find).24 Much earlier, the Court 

already described ‘the wielding of  monopolistic leverage’ as ‘the essence of  illegality in tying 

agreements’.25 However, then too, it tested the conduct in question against the conditions of  

the abuse in question, i.e. tying, thus confirming that leveraging is a category rather than a 

form of  abuse. Then again, the Court has been criticized for being overly hostile to leveraging 

claims. Reviewing Trinko, for example, Economides argues that ‘[f]rom an economist’s point 

of  view, Trinko is a poor decision’ as the Court ‘missed the leveraging of  monopoly power’.26  

The Court’s hostility to leveraging theories of  anticompetitive conduct was inspired by 

Chicago School scholars who sought to disprove the anticompetitive effects of  leveraging,27 

in particular by reference to the ‘single monopoly profit’ (SMP) theory, which holds that ‘an 

upstream monopolist … will already have the incentive and ability to charge a monopoly 

price, and … cannot profitably expand or extend its monopoly power, as by charging even 

higher prices, through practices that restrict downstream competition.’28 As leveraging could 

not be explained by a profit motive, the practice must reflect efficiencies, the Chicagoans 

reasoned. 

                                                 
23 Somewhat confusingly, the EC argued in the GC hearing of  Google Search that its decision ‘explains why the 
practice constitutes a form of  leveraging abuse’, see Case T-612/17 Alphabet and Google v Commission Hearing 
Report, para 322. This appears to contradict Google Search (Shopping) (Case AT.39740) Commission Decision, 
para 649 (excerpted above), in which the EC considers leveraging itself  an independent form of  abuse. In 
what follows, the EC decision rather than the GC hearing report is relied upon. 
24 Verizon Communications v Law Offices of  Curtis V. Trinko 540 U.S. 398 (2004), footnote 4. 
25 Times-Picayune v United States 345 U.S. 594, 611 (1953). 
26 Nicholas Economides, ‘Vertical leverage and the sacrifice principle: why the Supreme Court got Trinko 
wrong’ (2005) 61 New York University Annual Survey of  American Law 379, 412. 
27 See e.g. Ward Bowman, ‘Tying arrangements and the leverage problem’ (1957) 67 The Yale Law Journal 19; 
Robert Bork, The antitrust paradox (Basic Books 1978) 365–81. 
28 Jonathan Baker, ‘Note on “single monopoly profit” theory’ (2014) 1 
<https://ssrn.com/abstract=2496932>. 
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However, the SMP theory—as an argument against the potentially anticompetitive nature of  

leveraging and tying in particular—has been disproven. Chicagoans argued that, as a result 

of  the SMP theory, tying can only be anticompetitive in very specific scenarios (or even 

never). In fact, the opposite is true: the SMP theory only holds under very restrictive 

assumptions.29 One such assumption is that the tying and tied products are used in fixed 

proportions. This assumption holds in textbook tying scenarios (e.g. nuts and bolts), but not 

in many real-life scenarios. Once the assumption is relaxed, the SMP theory breaks down and 

tying can have anticompetitive effects.30 

Further, the SMP critique of  leveraging focuses on the short-term effect on consumer prices, 

i.e. exploitation.31 But leveraging can also be implemented with a view to exclusion. In fact, 

exploitation and exclusion differ mainly as to their time horizon: the market power resulting 

from successful exclusion can later be exploited.32 However, Chicagoans assumed that 

markets were (and would remain) perfectly competitive, ignoring the reality of  imperfectly 

competitive markets (e.g. because of  entry barriers).33 Economic evidence has since shown 

that tying can affect the structure of  the market. When the tied market is not perfectly 

competitive, as is often the case, tying can deter the entry and lead to the exit of  equally 

efficient competitors.34 Moreover, Chicagoans assumed that the degree of  market power in 

the tying market was fixed. This is another unrealistic assumption, which lead them to miss 

the fact that tying can be used defensively, i.e. by pre-empting competition in the tying market 

                                                 
29 Steven Salop, ‘Economic analysis of  exclusionary vertical conduct: where Chicago has overshot the mark’ 
in Robert Pitofsky (ed.), How the Chicago School overshot the mark: the effect of  conservative economic analysis on U.S. 
antitrust (OUP 2008) 145 (the validity of  SMP theory ‘requires a number of  restrictive assumptions’, including 
that ‘(1) the monopolist has a durable and unregulated monopoly in the one product; (2) the products are 
consumed in fixed proportions; (3) all consumers have identical preferences’). See similarly Einer Elhauge, 
‘Tying, bundled discounts, and the death of  the single monopoly profit theory’ (2009) 123 Harvard Law 
Review 397, 400 (the assumptions are ‘(1) Buyers do not use varying amounts of  the tied product with the 
tying product. (2) Buyer demand for the two products has a strong positive correlation. (3) Buyers do not use 
varying amounts of  the tying product. (4) The competitiveness of  the tied market is fixed. (5) The 
competitiveness of  the tying market is fixed.’). Note that some authors continue to argue that it is not the 
Chicago school but rather its critics that rely on strict assumptions, see e.g. Roger Van den Bergh, Comparative 
competition law and economics (Edward Elgar 2017) 317–18 (commenting on the ‘strict assumptions of  the new 
theories’ but recognizing that ‘[t]he Chicago critique applies only if  the tied market is perfectly competitive’). 
30 Tying can even have anticompetitive effects in case of  fixed proportions if  buyer demand for two products 
does not have a strong positive correlation, see Einer Elhauge and Damien Geradin, Global antitrust law and 
economics (Foundation Press 2018) 605–6. The same goes for ‘metering’ ties, which under realistic market 
conditions often harm consumer welfare, see Einer Elhauge and Barry Nalebuff, ‘The welfare effects of  
metering ties’ (2017) 33 The Journal of  Law, Economics, and Organization 68. 
31 The focus of  the critique is explained by the fact that the leverage theory responsible for the per se rule 
against tying was one of  extraction rather than foreclosure, see Herbert Hovenkamp and Fiona Scott Morton, 
‘Framing the Chicago School of  antitrust analysis’ (2019) forthcoming in University of  Pennsylvania Law 
Review, 25–26. 
32 See Louis Kaplow, ‘Extension of  monopoly power through leverage’ (1985) 85 Columbia Law Review 515, 
523–25 and 527–31. 
33 ibid 536–39. 
34 Michael Whinston, ‘Tying, foreclosure, and exclusion’ (1990) 80 The American Economic Review 837 (also 
finding that SMP theory does not hold when the tying product is not essential for all uses of  the tied product, 
i.e. when the tied product has separate utility); Barry Nalebuff, ‘Bundling as an entry barrier’ (2004) 119 The 
Quarterly Journal of  Economics 159. 
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so as to maintain or increase market power in the tying market.35 Whether the goal of  tying 

is to gain market power in a new market of  protect it in an established market, the resulting 

foreclosure gives the tying firm (additional) power over price. 

While the Chicagoans took tying as the focal point of  their critique, they sought the disprove 

the potential anticompetitive effects of  every form of  leveraging.36 More sophisticated 

analyses have greatly restricted the validity of  their theories. However, this economic 

evidence does not tell us how leveraging should be assessed legally. 

3 DECISION THEORETIC EVALUATION 

Comparing Google Shopping to Trinko shows that neither position is ideal: the EC considers 

leveraging a well-established form of  abuse even though it has always served as a category; 

the Supreme Court rejects leveraging, which flies in the face of  theoretical and empirical 

evidence showing that leveraging can be anticompetitive. The best way to resolve this conflict 

is by recourse to decision theory.37 According to decision theory, antitrust rules should be 

designed so as to minimize the sum of  error costs (from false positives/‘type I errors’ and 

false negatives/‘type II errors’) and decision costs (incurred by the drafters, subjects and 

adjudicators of  the rules).  

The starting point is that leveraging can be anticompetitive, which is also true in a platform 

context.38 However, leveraging is not always anticompetitive, and distinguishing between the 

two requires the formulation of  a sophisticated rule. Complicating matters is the fact that 

various rules targeting leveraging already exist (i.e. the doctrines of  refusal to supply, margin 

squeeze, tying and price discrimination). Under a decision-theoretic framework, the question 

is thus how best to tackle leveraging conduct, which is prevalent in the platform economy. To 

start, there is a choice between (i) keeping the status quo, i.e. a variety of  more narrow rules 

(refusal to supply, margin squeeze, tying, price discrimination) targeting different forms of  

leveraging; and (ii) adopting an additional, more open norm against leveraging. 

                                                 
35 Robin Feldman, ‘Defensive leveraging in antitrust’ (1999) 87 The Georgetown Law Journal 2079, 2081 (‘the 
Chicago school is wrong because it fails to consider changes in the structure of  the primary market’). 
36 See Robert Bork, The antitrust paradox (Basic Books 1978) 372 (explaining the choice to focus on tying by 

stating, in characteristic hyperbole, that no other theory of  leveraging ‘has been so thoroughly and repeatedly 

demolished in the legal and economic literature’). 
37 See Thomas Lambert, How to regulate: a guide for policymakers (CUP 2017) 7–15 and Jonathan Baker, The 

antitrust paradigm: restoring a competitive economy (HUP 2019) and 71–80 for clear overviews of  decision theory. 
38 See Feng Zhu, ‘Friends or foes? Examining platform owners’ entry into complementors’ spaces’ (2019) 28 
Journal of  Economics & Management Strategy 23, providing an overview of  the empirical research on the 
entry of  platforms into the spaces that it used to only serve as a platform (i.e. vertical integration). The results 
are mixed, showing that the entry can have both negative and positive effects—of  course, it is up to 
competition law to distinguish between both instances. For theoretical research, see Nicolai van Gorp and 
Paul de Bijl, ‘Digital gatekeepers: assessing exclusionary conduct’ (Discussion Paper commissioned by the 
Dutch Ministry of  Economic Affairs) 2020, 15–19. See also Expert Group for the Observatory on the 
Online Platform Economy, ‘Differentiated treatment’ (Progress Report) 2020 and EC, ‘Study on business-to-
business relations in the online platform environment’ (Final Report, written by Ecorys) 2017, 198 p. 
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This choice is not theoretical: given that Article 102 TFEU only puts forward a non-

exhaustive list of  abusive practices, the EC is free to qualify additional practices as abusive.39 

If  the EC opts to expand the list, however, it must be careful to define new forms of  abuse 

with sufficient precision. A balance between competing interests must be struck: 

▪ A more open norm is less likely to miss anticompetitive conduct (i.e. to produce false 

negatives). However, if  the norm is too open-ended, it may capture conduct that is not 

actually anticompetitive (i.e. leads to false positives), which stymies rather than 

promotes competition. 

▪ The inverse is true for narrow rules: they have a higher chance of  missing 

anticompetitive conduct (false negatives), but a lower chance of  prohibiting 

procompetitive conduct (false positives). In addition, narrow rules have the benefit of  

being easier for adjudicators such as competition authorities to administer, and easier 

for undertakings to comply with (they offer more legal certainty). 

In practice, competition authorities (including the EC) and courts addresses these conflicting 

concerns by establishing a legal test to check whether the abuse in question is present. Indeed, 

the basic question of  decision theory is: ‘For the type of  conduct at issue, which legal test 

likely maximizes consumer welfare over the long run?’40 Framing the question in this way 

accords with the Crémer Report recommendation that ‘competition law should not try to 

work with the error cost framework case by case, but rather should try to translate general 

insights in error costs into legal tests’.41 

While a legal test often consists of  a number of  conditions, they generally boil down to: (i) 

a definition of  the potentially abusive conduct; (ii) a threshold of  competitive harm—when 

this threshold is met, the defined conduct becomes abusive. According to the essential 

facilities doctrine, for example, there must be (i) a refusal to supply an input that is indispensable 

for carrying out business on a related market; (ii) which is likely to eliminate all competition 

on that market.42  In Google Shopping, the EC also establishes a two-tiered legal test for the 

abuse of  leveraging, although it does so rather implicitly. Let us take a closer at its ‘conduct’ 

and the ‘anticompetitiveness’ components, not only for leveraging, but also for two other 

potential qualifications of  Google’s conduct, i.e. discrimination and refusal to supply. 

                                                 
39 Case C-333/94 P Tetra Pak v Commission EU:C:1996:436 [1996] ECR I-5951, para 37. 
40 Mark Popofsky, ‘Defining exclusionary conduct’ (2006) 73 Antitrust Law Journal 435, 437. 
41 Jacques Crémer, Yves-Alexandre de Montjoye and Heike Schweitzer, ‘Competition policy for the digital era’ 
(Special Advisers’ Report) 2019, 51. Among others, the report argues that ‘in the context of  highly 
concentrated markets characterised by strong network effects and subsequently high barriers to entry … one 
may want to err on the side of  disallowing types of  conduct that are potentially anticompetitive, and to 
impose the burden of  proof  for showing pro-competitiveness on the incumbent’. 
42 Case C-7/97 Oscar Bronner v Mediaprint EU:C:1998:569 [1998] ECR I-7791, para 46. When the refusal 
concerns intellectual property, an additional condition is added. Note that the conduct component, presented 
here as one element, is often split up in different conditions, which promotes administrability and certainty. 
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3.1 Abusive conduct 

3.1.1 Leveraging 

When it comes to defining the abusive conduct, the EC describes leveraging as ‘the use of  a 

dominant position on one market to extend that dominant position to one or more adjacent 

markets’43 or, slightly more specifically, as ‘conduct of  an undertaking with a dominant 

position in a given market that tends to extend that position to a neighbouring but separate 

market by distorting competition.’44 In defining a new form of  abuse, the EC must ascertain 

that the conduct in question is not better covered by (an adaptation of) an existing form; if  it 

is not, the EC must determine which novel form of  abuse best covers the conduct in question 

and define that abuse precisely. 

It is not entirely clear whether those requirements have been met. Let us work backwards, 

and start from how the EC defined the novel form of  abuse. Some components can be 

derived from the above definition, but their content is not always well-established: 

▪ A ‘dominant position in a given market’ requires no further explanation. It is not even 

part of  the ‘abuse’ component, but rather describes the general requirement of  a 

dominant position. 

▪ ‘Conduct that tends to extend that position to a neighbouring market’ could use 

clarification. Given that this abuse is added to the existing forms of  leveraging, the 

conduct must fall outside of  these established forms. But the EC only references cases 

on established forms of  abuse and does not specify how the general ‘leveraging’ differs 

from them. Still, one would hope for a definition more specific than ‘leveraging 

conduct other than the established forms’—in that case, ‘leveraging’ goes from being 

a container term to being a residual category, which does not offer much certainty. 

▪ To assess what a ‘neighbouring but separate market’ is, one could look at market 

definition theory and practice. In software markets, where the lines between different 

products can be blurry, additional guidance can be drawn from the case law on tying, 

where the issue of  ‘separate products’ has been dealt with repeatedly.45 

▪ The ‘distorting competition’ component, finally, is a description of  the 

anticompetitiveness threshold, which the EC further specifies.46 

Of  course, the EC concretizes Google’s abuse, which consists in positioning and displaying, 

‘in its general search results pages, its own comparison shopping service … more favourably 

compared to competing comparison shopping services’.47 In particular, Google’s comparison 

shopping results are positioned prominently and in a rich format on top of  the search results, 

                                                 
43 Google Search (Shopping) (Case AT.39740) Commission Decision, para 649. 
44 ibid, para 334. 
45 See e.g. Case T-201/04 Microsoft v Commission EU:T:2007:289 [2007] ECR II-3601, paras 872–944. 
46 See infra, Section 3.2.3. 
47 Google Search (Shopping) (Case AT.39740) Commission Decision, para 334. 
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while competing comparison shopping services appear only as generic search results (‘blue 

links’) below and are even prone to being demoted in those search results.48 In one word, the 

problematic conduct is ‘favouritism’.49 However, this is the concretization of  the form of  

abuse in question, i.e. leveraging.50 As an example of  leveraging, it helps to clarify the abuse, 

but it does not fully define it. 

Having looked closer at leveraging and the conduct qualifying as such, one may wonder 

whether an alternative qualification is not more suitable. Two options—discrimination and 

refusal to supply—merit particular consideration. 

3.1.2 Discrimination 

The conduct that is actually at stake in Google Shopping—and in many other cases regarding 

platforms—is discrimination (or differentiated treatment, or self-preferencing). Why did the 

EC not opt for a theory based on discrimination? The EC and European courts have 

regularly found that that discrimination by a vertically integrated undertaking in favour of  its 

own downstream operations/at the expense of  downstream competitors is abusive.51 Such 

cases often involve network industries (e.g. railways, ports, telecommunications, postal 

services), but have also concerned goods such as sugar and services such as banking. These 

cases find explicit support in Article 102(c) TFEU, which offers as an example of  abuse: 

                                                 
48 ibid. 
49 See also Case T-612/17 Alphabet and Google v Commission Hearing Report, paras 310, 316, 319 and 322. 
50 Somewhat confusingly, the EC argued in the GC hearing of  Google Search that its decision ‘explains why the 
practice constitutes a form of  leveraging abuse’, see ibid, para 322. This appears to contradict Google Search 
(Shopping) (Case AT.39740) Commission Decision, para 649 (excerpted above), in which the EC considers 
leveraging itself an independent form of  abuse. In what follows, the EC decision rather than the GC hearing 
report is relied upon. 
51 On such (price) discrimination, see Case T-229/94 Deutsche Bahn v Commission EU:T:1997:155 [1997] ECR 
II-1689 (on Deutsche Bahn using its dominant position in the German rail transport market to impose 
discriminatory tariffs on sea-borne container transport via Belgium and the Netherlands in favour of  
Transfracht, its maritime transport subsidiary); Case C-242/95 GT-Link v De Danske Statsbaner EU:C:1997:376 
[1997] ECR I-4449 (on a port company favouring its own ferry services by exempting them from duties); the 
ITT Promedia case, which did not lead to a decision, see EC, ‘Competition policy’ (XXVIIth Report) 1997, 26 
and EC, ‘Settlement reached with Belgacom on the publication of  telephone directories – ITT withdraws 
complaint’ (press release, 11 April 1997) IP/97/292 (on a telecom provider charging discriminatory prices for 
directory information in favour of  its own directory services); Case T-228/97 Irish Sugar v Commission 
EU:T:1999:246 [1999] ECR II-2969 (on a wholesale sugar company withholding rebates to those distributors 
it competed with on the retail market); Deutsche Post (Case COMP/C-1/36.915) Commission Decision [2001] 
OJ L331/40 (on Deutsche Post discriminating against the British Post Office in favour of  its own UK 
operations for outgoing cross-border mail); the E.ON commitment decision, see German Electricity Wholesale 
Market and German Electricity Balancing Market (Case COMP/39.388-389) Commission Decision C(2008)7367 
(on an electricity company dominant in the electricity balancing market favouring its production affiliate); 
Case T-301/04 Clearstream v Commission EU:T:2009:317 [2009] ECR II-3155 (on dominant primary clearing 
and settlement services provider discriminating against a secondary clearing and settlement provider in favour 
of  its sister company active in that market). Moreover, most margin squeeze cases also imply discrimination 
between the vertically integrated undertaking’s own downstream operations and competitors, see Friso 
Bostoen, ‘Margin squeeze: where competition law and sector regulation compete’ (2017) 53 Jura Falconis 3, 
25–26. This is particularly apparent in Deutsche Bahn I and II (Cases AT.39678 and AT.39731) Commission 
Decision, which concerns a margin squeeze implemented through discriminatory rebates. 
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‘applying dissimilar conditions to equivalent transactions with other trading parties, thereby 

placing them at a competitive disadvantage’. 

Given the precedents referenced above, Article 102(c) TFEU been called a ‘straightforward 

legal basis for a theory of  abusive self-preferencing’.52 Still, it is worth dissecting the wording 

of  the Article (except for ‘competitive disadvantage’, which is discussed infra).53 

Firstly, while Article 102(c) cases so far have mainly concerned discrimination based on price, 

this is simply a reflection of  the economic reality, which has been heavily price-centred—a 

reality that is now being challenged by platforms, which often do not even charge a price (at 

least to one side). Article 102(c) TFEU, however, does not refer to different prices but to 

‘dissimilar conditions’ more generally. Similarly, the reference to ‘equivalent transactions’ should 

be interpreted in modern fashion. In a case such as Google Shopping, there are no transactions, 

at least in the strict sense of  the word: Google crawls the web, indexes webpages and 

algorithmically ranks them, which does not require the active participation of  the owners of  

those digital properties. (Other cases of  self-preferencing, e.g. involving marketplaces and 

app stores, do involve transactions between the platform and the downstream competitor 

being excluded.) While the wording of  the Article should not be disregard, it must be noted 

that exclusionary conduct under Article 102 TFEU does not generally presuppose a 

contractual relationship between parties. The EC has also interpreted Article 102(c) TFEU 

in this sense, holding that ‘business contacts’ are considered sufficient for its application.54 

One could then still question whether there are ‘business contacts’ between Google and 

(comparison shopping) websites, but the broad wording certainly leaves room for this.55 

The most recurring objection against using Article 102(c) TFEU as a legal basis for self-

preferencing cases is that the equivalence of  transactions is considered by reference to ‘other 

trading parties’, which are not believed to cover the platform’s own downstream business. 

Graef, for example, holds that the Article ‘is not the most suitable to address cases of  self-

preferencing’ as ‘transactions with a dominant undertaking’s downstream business are 

difficult to regard as equivalent to a transaction with a third party.’56 Similarly, Akman holds 

that, given the reference to ‘other’ trading parties, ‘it appears difficult to argue that the 

prohibition [of  Article 102(c) TFEU] can be applied to discrimination between one’s self  

                                                 
52 Nicolas Petit, ‘Theories of  self-preferencing under article 102 TFEU: a reply to Bo Vesterdorf ’ (2015) 3 
<https://ssrn.com/abstract=2592253>. The article has been published in Competition Law & Policy Debate 
but the publicly available version is relied on (note that the paper was commissioned by ICOMP, a 
complainant against Google). 
53 See Section 3.2.2. 
54 BdKEP/Deutsche Post (Case COMP/38.745) Commission Decision, para 92 (‘there is no Commission or 
Court precedent … to support [the] view that ‘trading partners’ should be construed in a narrow way as 
‘contracting parties’. Mere business contacts between the dominant undertaking and its ‘trading partners’ are 
generally considered to be sufficient’). 
55 As it is possible to prevent crawling/indexing by Google, website owners could be said to ‘allow’ Google to 
crawl/index their webpages, which may qualify as ‘business contact’. Indeed, the competitive advantage of  its 
search engine is explained in part by the fact that more websites allow Google to crawl/index them, CMA, 
‘Online platforms and digital advertising market study’ (Final Report) 2020, 3.52–63. 
56 Inge Graef, ‘Differentiated treatment in platform-to-business relations’ (2019) 38 YEL 448, 474. 



13 
 

and others.’57 The case law referenced above is less formalistic on this point, and does qualify 

the downstream business of  vertically integrated undertakings (whether organized as a 

subsidiary or not) as ‘other trading parties’ for the purpose of  establishing discrimination in 

the sense of  Article 102(c) TFEU. The EC has been more explicit on this point, noting that 

Article 102(c) TFEU covers discrimination whereby ‘the customer of  the dominant firm is 

placed at a competitive disadvantage vis-à-vis the dominant firm itself.’58 

NCAs and courts have also conceived allegations of  self-preferencing by online platforms 

as cases on abusive discrimination, with reference to Article 102(c) TFEU.  

In the Streetmap case before the UK’s High Court of  Justice, a provider of  online mapping 

claimed that Google abused its dominant position in search ‘by the prominent and 

preferential display given to their own related online map product, thereby restricting 

competition from competing suppliers of  online maps’.59 While Streetmap initially framed 

the case as bundling (of  Google search results and Google Maps), the judge believed that 

‘Streetmap’s contention is appropriately characterised as an allegation of  discrimination.’60 

The judge noted that the discrimination does not concern price ‘as in the usual kind of  

discrimination case’, but that the essence of  discrimination—treating like products in an 

unlike way—was present: 

Google’s display of  a clickable thumbnail map on its SERP [search engine results page] 

exclusively from Google Maps, at the prime position at the top of  the page [the Maps 

OneBox], involves a form of  presentation of  its online mapping product that is not given to 

other online maps; and this preference is alleged to place those competing online maps at a 

competitive disadvantage unrelated to their intrinsic merits.61 

The judge saw no reason why such self-preferencing—a form of  leveraging—could not 

constitute an abuse, but required proof  of  anticompetitive foreclosure.62 Such foreclosure 

was conceived as use of  ‘market power to limit effective competitors’ ability to compete by 

driving or hindering their necessary access to inputs or customers.’63 The judge thus focused 

on harm to competition as such (rather than to consumers directly), holding that the 

impugned conduct must be ‘reasonably likely’ to result in such harm.64 It is worth noting that 

                                                 
57 Pinar Akman, ‘The theory of  abuse in Google Search: a positive and normative assessment under EU 
competition law’ (2017) Journal of  Law, Technology & Policy 302, 330–31 (note that the paper was 
commissioned by Google). See also 334–36 arguing that transactions within a vertically integrated 
undertaking cannot be considered equivalent to those with a non-integrated third-party. 
58 BdKEP/Deutsche Post (Case COMP/38.745), para 93. 
59 High Court of  Justice, Case HC-2013-90, Streetmap.eu v Google, 12 February 2016, para 4. 
60 ibid, paras 51 and 54. In its Re-Amended Particulars of  the Claim, Streetmap also focused on 
discrimination (more favourable treatment of  Google Maps in comparison with equivalent mapping services, 
resulting in a competitive disadvantage), see ibid, para 153. 
61 ibid, para 54. 
62 ibid, paras 60 and 62. 
63 ibid, para 63. 
64 ibid, paras 64–65, which includes references to Case C-501/06P GlaxoSmithKline EU:C:2009:610 [2009] 
ECR I-9291 and Case T-201/04 Microsoft v Commission EU:T:2007:289 [2007] ECR II-3601 to support the 
view that the object of  competition law is to prevent harm to the structure of  competition on the market, 
and not simply direct harm to consumers. 
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this anticompetitive threshold—i.e. ‘reasonably likely harm to competition’—is not how the 

threshold in discrimination cases—i.e. ‘competitive disadvantage’ (see quoted excerpt 

above)—is usually conceived.65 In the end, the judge concluded that Google’s inclusion of  

Google Maps at the top of  the search results page did not meet this threshold: ‘on 

consideration of  all the evidence’, he found that ‘the introduction of  the new-style Maps 

OneBox … did not in itself  have an appreciable effect in taking custom away from 

Streetmap.’66 Even if  there were an abuse, the judge held it could be objectively justified 

because the direct inclusion of  Google Maps constituted a technical efficiency for which 

there was no less restrictive alternative.67 

In the Funda Real Estate case, a Dutch court also had to rule on differentiated treatment by 

an online platform.68 Funda—a platform that connects real estate agents with potential 

buyers—is owned by NVM, the main federation of  real estate agents in the Netherlands. 

The real estate agents of  VBO, a competing real estate federation, complained that—in 

comparison to NVM agents—they were being discriminated against by Funda by being 

charged prices that were 640% higher, by consistently being ranked lower in search results (which 

lead to 16% fewer contact requests), and by not having access to certain functionalities. The 

court tested such conduct against Article 102(c) TFEU, accepting that Funda was applying 

dissimilar conditions to equivalent transactions, but concluding that such discrimination did 

not lead to a competitive disadvantage: firstly, the prices charged did not differ significantly 

when accounting for indirect payments of  NVM agents to Funda; secondly, despite a ranking 

disadvantage, the market share of  VBO real estate agents had not declined over the last ten 

years or so.69 

On appeal, the Funda Real Estate judgment was confirmed. In particular, the appeals court 

relied on the ECJ’s MEO judgment to test whether or not there was a competitive 

disadvantage on the downstream market for real estate services (the upstream market is that 

                                                 
65 Indeed, the judge even referred to the Microsoft case on tying—a theory of  abuse he explicitly excluded—to 
justify the chosen anticompetitive threshold, see High Court of  Justice, Case HC-2013-90, Streetmap.eu v 
Google, 12 February 2016, para 88. 
66 ibid, para 139. In coming to this conclusion, the judge relied on a plethora of  evidence, including 
experiments by Google and search results data from comScore. One the one hand, Streetmap only drew a 
limited number of  visitors from geographic queries on Google, who were now shown Google’s own map on 
top of  the search results (other visitors arrived on the Streetmap website directly or through navigational 
queries), so the effects were in any case limited. The OneBox introduction also did not significantly affect 
visits to the blue links below (moreover, because of  changes to the ‘trigger’ of  its maps, Google Maps itself  
was visited less after introducing the OneBox). On the other hand, the relative success of  Google Maps 
versus Streetmap was explained by the superior quality of  Google Maps (i.e. competition on the merits), not 
the introduction of  the OneBox. Note how in Google Search (Shopping) (Case AT.39740) Commission Decision, 
the EC took care to show how there was a significant drop in visits to non-Google comparison shopping 
services and how this was not explained by Google’s superior quality. 
67 High Court of  Justice, Case HC-2013-90, Streetmap.eu v Google, 12 February 2016, paras 142–76. 
68 Rechtbank Amsterdam, Case C/13/528337, VBO Makelaar v Funda Real Estate, 21 March 2018. For a 
discussion in English, see Daniel Mândrescu, ‘Online platforms and abuse of  dominance – the case of  Funda 
Real Estate’ (CoRe Blog, 6 April 2018) <https://coreblog.lexxion.eu/online-platforms-and-abuse-of-
dominance-the-case-of-funda-real-estate/>. 
69 ibid, paras 2.16–17. It does not appear that the court considered the counterfactual (i.e. how the market 
share of  VBO real estate agents would have evolved absent the discrimination). 
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of  the real estate platform).70 Firstly, the court noted that the purchase of  a house differs in 

importance (financial and otherwise) from the purchase of  other consumer goods: as 

consumers will conduct their search diligently, a lower ranking will not necessarily lead to a 

competitive disadvantage. For that reason, it also found the analogy with Google Shopping 

unhelpful.71 Secondly, when it comes to the different prices charged, the court held—in line 

with MEO—that the existence of  a direct disadvantage was not in itself  sufficient for 

discrimination to amount to an abuse.72 The court did not find that there was a strategy to 

drive non-NVM real estate agents from the market underlying Funda’s preferential treatment 

of  NVM real estate agents; VBO real estate agents did not sufficiently prove that the 

differentiation constituted an illegal form of  discrimination.73 In the end, it appears that VBO 

real estate agents lost their case because they could not point to enough concrete 

circumstances to support the competitive disadvantage they alleged to suffer. 

NCAs have also been looking at cases of  discrimination, but those investigations either 

ended in a commitment decision or are still ongoing. The Austrian competition authority has 

examined preferential treatment by Amazon of  its own products, but closed its investigation 

when Amazon modified its terms and conditions, which include the pledge to carry out sales 

restrictions in a non-discriminatory manner.74 An investigation into a Polish e-commerce 

platform favouring its own products is ongoing.75 And the Dutch competition authority is 

still investigating the ‘preferential treatment’ Apple gives its own apps.76 These investigations 

may help clarify the assessment of  self-preferencing conduct under Article 102(c) TFEU. 

3.1.3 Refusal to supply 

Another idea that has gained significant traction holds that self-preferencing conduct can only 

be abusive (according to the case law)—or in any case should only be abusive—when it meets 

the conditions of  the refusal to supply doctrine. The idea thus comes in a descriptive (‘can’) 

                                                 
70 Gerechtshof  Amsterdam, Case C/13/528337, VBO Makelaar v Funda Real Estate, 26 May 2020, para 3.9. 
On MEO, see infra, Part 1, Section 3.2.2. 
71 ibid, para 3.12. The court also nuances the 16% fewer contact requests, which may be due to other factors. 
72 ibid, para 3.18. 
73 ibid, paras 3.18–19. The court also nuances the 640% price difference, and puts the listing fee into 
perspective by comparing it with a real estate agent’s total costs. 
74 BWB, Amazon.de Marketplace (Case Report), para 56. Tribunal de commerce de Paris, case 2017050625, 
Ministre de L’Economie et des Finances/Amazon, 2 September 2019, also concerned discrimination. 
75 Office of  Competition and Consumer Protection, ‘Procedure against Allegro’ (press release, 10 December 
2019) <https://www.uokik.gov.pl/news.php?news_id=16014>. 
76 ACM, ‘ACM launches investigation into abuse of  dominance by Apple in its App Store’ (press release, 11 
April 2019) <https://www.acm.nl/en/publications/acm-launches-investigation-abuse-dominance-apple-its-
app-store>. Interestingly, in an earlier report on video platforms, the ACM conceived the ‘less prominent 
placement of  third-party content’ as a potential refusal to supply, requiring proof  that (i) the input (platform) 
is essential; (ii) third-party content is actually placed less prominently on a consistent and systematic basis; (iii) 
there is no objective justification for such behaviour; (iv) this behavior leads, or may lead, to publishers of  
this content being impeded in their ability to compete, see ACM, ‘A closer look at online video platforms’ 
(Report) 2018, 68. It remains to be seen whether it will test Apple’s preferential treatment against those 
conditions. 
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and a normative (‘should’) version. Even though the two are not always distinguished clearly 

by their proponents, let us try to untangle the strands and examine each in turn. 

Descriptive. Some argue that self-preferencing can only be abusive if  the conditions of  the 

refusal to supply doctrine are fulfilled (given that these conditions are the most stringent 

under Article 102 TFEU, Google/its lawyers support this position).77 On one occasion, the 

EC itself  even made the connection between self-preferencing and essential facilities, when 

it held the following in its Sealink interim measures decision: 

A dominant undertaking which both owns or controls and itself  uses an essential facility, i.e., 

a facility or infrastructure without access to which competitors cannot provide services to their 

customers, and which refuses its competitors access to that facility or grants access to 

competitors only on terms less favourable than those which it gives its own services, thereby 

placing the competitors at a competitive disadvantage, infringes Article [102 TFEU], if  the 

other conditions of  that Article are met.78 

The conduct described here, of  a vertically integrated undertaking favouring its own services 

(in casu, a port discriminating against a competitor of  its ferry business), fits very neatly with 

the self-preferencing conduct of  platforms. However, what appears to be an assessment of  

discriminatory conduct is contaminated by the essential facilities doctrine. In the next 

sentence, the EC is less ambiguous, stating that: ‘A company in a dominant position may not 

discriminate in favour of  its own activities in a related market.’79 The fact that the EC also 

includes the condition of  a ‘competitive disadvantage’ corroborates its reliance on Article 

102(c) TFEU rather than 102(b) TFEU (the legal basis of  refusal to supply decisions). Thus, 

the presence of  an essential facility seems rather incidental: it appears to be included to 

strengthen the case, rather than as a requirement. Moreover, logic commands that, if  it is 

unlawful for the operator of  an essential facility to discriminate in favour of  its activities on 

a related market, this does not imply that such discrimination is necessarily lawful absent an 

essential facility.80 Still, the confusion is unwelcome. 

Let us return, then, to the statement that self-preferencing conduct can only be abusive when 

it concerns an essential facility. That statement is plainly wrong. Under the previous section, 

I referenced a dozen decisions and judgments considering discrimination in favour of  one’s 

own downstream operations as (potentially) abusive. Self-preferencing is also at the heart of  

margin squeeze conduct, which the European courts clearly qualified as a ‘an independent 

                                                 
77 Bo Vesterdorf, ‘Theories of  self-preferencing and duty to deal – two sides of  the same coin?’ (2015) 1 
Competition Law & Policy Debate 4 (note that the paper was commissioned by Google); with regard to 
Google Search specifically, see Renato Nazzini, ‘Unequal treatment by online platforms: a structured approach 
to the abuse test in Google’ (2016) GCLC Annual Conference Series (note that the paper was commissioned by 
Google); Case T-612/17 Alphabet and Google v Commission Hearing Report, paras 328–29. 
78 Sealink/B&I – Holyhead (Case IV/34.174) Commission Decision, para 41. 
79 ibid. 
80 Nicolas Petit, ‘Theories of  self-preferencing under article 102 TFEU: a reply to Bo Vesterdorf ’ (2015) 4 
<https://ssrn.com/abstract=2592253>. 
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form of  abuse distinct from that of  refusal to supply.’81 In TeliaSonera, the ECJ—relying on 

Article 102(a) TFEU—explains that it would be wrong to infer from cases such as Bronner82 

‘that the conditions to be met in order to establish that a refusal to supply is abusive must 

necessarily also apply when assessing the abusive nature of  conduct which consists in 

supplying services or selling goods on conditions which are disadvantageous’.83 

Put (overly) simply: there is more than one form of  abuse of  dominance, and they must not 

all mirror the conditions of  the refusal to supply doctrine. Depending on the factual 

circumstances, self-preferencing can qualify as discrimination (Article 102(c) TFEU), as 

refusal to supply (Article 102(b) TFEU), and as margin squeeze (Article 102(a) TFEU). 

Those are not even all the options. Certain cases of  tying (Article 102(d) TFEU), in particular 

Microsoft I and Microsoft II, also concern self-preferencing conduct: Microsoft was using its 

Windows OS to favour the distribution of  its own applications (WMP and IE) over those of  

competitors in this downstream market.84 The list goes on.85 It is no surprise then, that the 

EC reiterated in Google Shopping that ‘[t]he specific conditions to be met in order to establish 

the abusive nature of  one form of  conduct covered by Article 102 of  the Treaty … must 

not necessarily also apply when assessing the abusive nature of  another form of  conduct 

covered by [that article].’86 

Normative. While self-preferencing conduct need not be assessed as a refusal to supply, some 

argue that we should change the status quo and require that any self-preferencing conduct is 

assessed under the stringent conditions of  the refusal to supply doctrine. This opinion finds 

its most forceful defence in the writings of  Ibáñez Colomo.87 

Ibáñez Colomo reasons as follows. He defines self-preferencing/discriminatory conduct 

broadly, as ‘any strategy implemented by an integrated firm that has the effect of  raising the 

costs of  rivals competing against an affiliated division on a neighbouring market.’88 These 

discriminatory strategies vary in their severity, ranging from outright refusals to deal with 

                                                 
81 Case C-52/09 Konkurrensverket v TeliaSonera Sverige EU:C:2011:83 [2011] I-527, paras 54–59; Case T-336/0 
Telefónica v Commission EU:T:2012:172, paras 180–84. 
82 Case C-7/97 Oscar Bronner v Mediaprint EU:C:1998:569 [1998] ECR I-7791. 
83 Case C-52/09 Konkurrensverket v TeliaSonera Sverige EU:C:2011:83 [2011] I-527, para 56. 
84 Case T-201/04 Microsoft v Commission EU:T:2007:289 [2007] ECR II-3601; Microsoft (tying) (Case COMP/C-
3/39.530) Commission Decision. 
85 See Nicolas Petit, ‘Theories of  self-preferencing under article 102 TFEU: a reply to Bo Vesterdorf ’ (2015) 
6–7 <https://ssrn.com/abstract=2592253> (finding self-preferencing elements in Case 27/76 United Brands v 
Commission EU:C:1978:22 [1978] ECR 207 on unfair pricing, and in Case T-65/98 Van den Bergh Foods v 
Commission EU:T:2003:281 [2003] ECR II-4653 on exclusivity agreements). 
86 Google Search (Shopping) (Case AT.39740) Commission Decision, para 335, referencing Case C-52/09 
Konkurrensverket v TeliaSonera Sverige EU:C:2011:83 [2011] I-527, para 55. 
87 Pablo Ibáñez Colomo, ‘Exclusionary discrimination under Article 102 TFEU’ (2014) 51 Common Market 
Law Review 141; Pablo Ibáñez Colomo, ‘Discriminatory conduct in the ICT sector: a legal framework’ in 
Gintare Surblyte (ed.), Competition on the internet (Springer 2015) 63–79; Pablo Ibáñez Colomo, ‘Self-
preferencing: yet another epithet in need of  limiting principles’ (Chillin’ Competition, 24 April 2019) 
<https://chillingcompetition.com/2019/04/24/>. 
88 Pablo Ibáñez Colomo, ‘Exclusionary discrimination under Article 102 TFEU’ (2014) 51 Common Market 
Law Review 141, 146. 
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downstream competitors to inflicting subtle disadvantages on them.89 While there is a clear 

legal framework for those outright refusals, i.e. the essential facilities doctrine and its 

‘indispensability’ standard, ‘no separate legal category has been crafted for less severe forms 

of  … exclusionary discrimination’, as such forms of  discrimination have, until recently, been 

a marginal occurrence.90 However, the same ‘indispensability’ standard should apply to these 

subtler forms of  discrimination—to the exclusion of  all others.91 

The argument for one standard is legal. The fact that dominant firms are generally entitled to 

deal with whom they please, implies that they are entitled to favour their own activities (an 

application of  the French adage ‘qui peut le plus, peut le moins’).92 Rejecting margin squeeze as a 

form of  monopolization in its linkLine judgment, the US Supreme Court relies on a similar 

reasoning: ‘[I]f  a firm has no antitrust duty to deal with its competitors at wholesale, it 

certainly has no duty to deal under terms and conditions that the rivals find commercially 

advantageous.’93 In this sense, it is simply a matter of  logic. Moreover, if  more than one 

standard would apply ‘for strategies that are essentially different manifestations of  the same 

course of  conduct’, then ‘stakeholders can be expected to exploit such formal frictions 

opportunistically.’94 They could, in other words, go ‘label shopping’: avoiding the strict 

indispensability standard and opting instead for a laxer standard (e.g. discrimination as caught 

by Article 102(c) TFEU). A single standard, by contrast, has the benefit of  being consistent 

and predictable.95 

The argument for indispensability being that one standard is more economic: 

[I]f  firms are not free to exploit the source of  their competitive advantage at will, in the sense 

that they are systematically forced to share it with their rivals on non-discriminatory terms, 

innovation and long-run competition are likely to suffer (innovative firms will have less 

incentive to develop new products and processes, while their rivals will tend to claim non-

discriminatory access instead of  innovating themselves).96 

Incentives to invest and innovate should indeed be safeguarded, and it is notable that the EC 

limited its own decisional practice on margin squeeze to cases where such incentives cannot 

                                                 
89 ibid 147. 
90 ibid 149. 
91 ibid 157. 
92 ibid 154. 
93 Pacific Bell Telephone v linkLine Communications 555 US 438, 446 (2009), referring to Verizon Communications v 
Law Offices of  Curtis V. Trinko 540 US 398 (2004) for precedent. See similarly OECD, ‘Roundtable on Margin 
Squeeze’ (2009) DAF/COMP(2009)36, 8 (‘it does not make sense to impose potential liability for engaging in 
a margin squeeze when the integrated firm has no duty to deal’). 
94 Pablo Ibáñez Colomo, ‘Exclusionary discrimination under Article 102 TFEU’ (2014) 51 Common Market 
Law Review 141, 160. 
95 ibid 158. 
96 Pablo Ibáñez Colomo, ‘Exclusionary discrimination under Article 102 TFEU’ (2014) 51 Common Market 
Law Review 141, 154, drawing on Case C-7/97 Oscar Bronner v Mediaprint EU:C:1998:264 [1998] ECR I-7791 
Opinion of  AG Jacobs, paras 55–70. 
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be (or are less likely to be) harmed.97 Moreover, ‘favouring an affiliated division can be a 

source of  efficiency gains’, e.g. when it allows the integrated firm to achieve lower prices.98 

Ibáñez Colomo goes one step further and argues that his theory is not solely normative, but 

also descriptive as it aligns with past case law, which raises the question: what about the cases 

involving Article 102(c) and margin squeeze, which target a form of  discrimination but are 

not tested against the indispensability standard? Ibáñez Colomo holds that they are simply a 

nuance to his theory. Such cases generally concern ‘sectors where the persistence of  

bottlenecks at some levels of  the value chain remains a major obstacle to the emergence of  

effective competition’, and even though ‘such bottlenecks do not always meet the strict 

indispensability criteria set out in the case law, their economic features limit significantly the 

ability of  new entrants to duplicate them.’99 Where the EC has not required indispensability 

in case of  discrimination, it has at least implicitly conditioned its case law on the presence of  

such a bottleneck.100 

Finding one standard for every form of  discriminatory conduct recalls the search for ‘the 

theory of  everything’—the scientific quest for an as of  yet undiscovered way to reconcile 

the contradictory theories of  general relativity and quantum mechanics.101 The difference, of  

course, is that the theory of  everything must correspond to an objective reality, while legal 

theories are constructs. This makes the search for a coherent legal framework an inherently 

normative exercise on which reasonable minds may disagree. One possible outcome of  this 

exercise is to find unison in diversity: every form of  discrimination constitutes a refusal to 

supply and should be assessed as such. Another possible outcome is to value the diversity: 

various legal tests can apply to various forms of  discrimination; depending on the form of  

discrimination, one should find ‘an enquiry meet for the case’.102 

I subscribe to the latter option. Having surveyed the arguments pro requiring indispensability 

for every form of  discrimination, let us examine the arguments against, starting with one put 

                                                 
97 Exclusionary Conduct Guidance Paper, para 83, namely ‘where regulation … already imposes an obligation 
to supply on the dominant undertaking’ and ‘where the upstream market position of  the dominant 
undertaking has been developed under the protection of  special or exclusive rights or has been financed by 
state resources’. 
98 Pablo Ibáñez Colomo, ‘Exclusionary discrimination under Article 102 TFEU’ (2014) 51 Common Market 
Law Review 141, 160–61. 
99 ibid 157. The term ‘bottleneck’ is defined as a segment of  the value chain that is very costly to duplicate, 
thereby often making it necessary for new entrants to deal with the owners of  the infrastructure. It has been 
noted that the terms ‘essential’ and ‘bottleneck’ are often used interchangeably, see Niamh Dunne, 
‘Dispensing with indispensability’ (2019) LSE Law, Society and Economy Working Paper 15/2019, 5–6 and 
20. 
100 Pablo Ibáñez Colomo, ‘Exclusionary discrimination under Article 102 TFEU’ (2014) 51 Common Market 
Law Review 141, 158–59. Reference is made in particular to Case T-229/94 Deutsche Bahn v Commission 
EU:T:1997:155 [1997] ECR II-1689; Deutsche Post (Case COMP/C-1/36.915) Commission Decision [2001] 
OJ L331/40; Case T-301/04 Clearstream v Commission, EU:T:2009:317 [2009] ECR II-3155. 
101 ‘The theory of  everything’ served as the title of  a book by Stephen Hawking and of  a later film about his 
life. On the state of  that research, see lucidly and elegantly Carlo Rovelli, Reality is not what it seems: the journey to 
quantum gravity (Riverhead Books 2018).  
102 Steven Salop, ‘An enquiry meet for the case: decision theory, presumptions, and evidentiary burdens in 
formulating antitrust legal standards’ (2017) <https://ssrn.com/abstract=3068157>. 
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forward by the ECJ itself. When it justified the independent nature of  margin squeeze in 

TeliaSonera by rejecting the applicability of  the Bronner criteria103 (including indispensability), 

the ECJ held that 

if  Bronner were to be interpreted otherwise, … that would … amount to a requirement that 

before any conduct of  a dominant undertaking in relation to its terms of  trade could be 

regarded as abusive the conditions to be met to establish that there was a refusal to supply 

would in every case have to be satisfied, and that would unduly reduce the effectiveness of  

Article 102 TFEU.104 

In other words, if  indispensability were required for margin squeeze, it would be required for 

every form of  abuse that relates to terms and conditions of  supply, which an undesirable 

outcome for everyone but the most ardent opponents of  antitrust enforcement. Of  course, 

the ECJ’s argument has a slippery slope-like nature, which is objectionable but not in itself  

ground for disqualification. Under the current state of  competition law, the statement is also 

incorrect. As Dunne notes, terms and conditions of  supply have long been considered 

abusive without indispensability requirement: 

Dominant firms generally cannot, for instance, set prices below their own costs, or require 

their customers to agree to exclusive purchasing obligations, or coerce those customers into 

buying two distinct products as part of  a tied sales arrangement; all of  which is illegal under 

Article 102 TFEU in certain circumstances, without any need to satisfy an indispensability 

threshold.105 

Even though the slippery slope argument does not pass muster for now, Dunne’s refutation 

of  it gets to a more fundamental point: not all terms and conditions of  supply need to meet 

the same standard (or legal test) to be considered abusive. If  a company sells one product 

on the condition that a separate product is also purchased, or refuses other companies access 

to information that is necessary to compete on an adjacent market, those two practices may 

constitute different forms of  abuse (tying and refusal to supply, respectively) and are 

accordingly assessed by different standards. Indeed, this is exactly what happened in the 

Microsoft cases, where the EC distinguished between Microsoft’s tying arrangement (of  

Windows OS with WMP and IE) and its refusal to supply (interoperability information).106 

Ibáñez Colomo would perhaps counter that the refusal to supply standard should only apply 

to discrimination, but both of  Microsoft’s practices qualify as such, as they accord 

differentiated treatment to Microsoft’s own software, thus giving it a competitive advantage 

over rivals—in terms of  distribution on the one hand (tying) and in terms of  interoperability 

on the other (refusal to supply). Further defining ‘discrimination’ as ‘any strategy 

                                                 
103 Case C-7/97 Oscar Bronner v Mediaprint EU:C:1998:569 [1998] ECR I-7791. 
104 Case C-52/09 Konkurrensverket v TeliaSonera Sverige EU:C:2011:83 [2011] I-527, para 58. 
105 Niamh Dunne, ‘Dispensing with indispensability’ (2019) LSE Law, Society and Economy Working Paper 
15/2019, 20–21. 
106 Microsoft (Case COMP/C-3/37.792) Commission Decision, confirmed in Case T-201/04 Microsoft v 
Commission EU:T:2007:289 [2007] ECR II-3601; Microsoft (tying) (Case COMP/C-3/39.530) Commission 
Decision. 
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implemented by an integrated firm that has the effect of  raising the costs of  rivals competing 

against an affiliated division on a neighbouring market’107 (see supra) does not help either: 

both tying arrangements and refusal to supply by a vertically integrated undertaking such as 

Microsoft are covered by this definition.108 Indeed, most cases of  vertical foreclosure—which 

a vertically integrated undertaking may be incentivized to engage in—can be qualified as 

raising rivals’ costs strategies. 

The definition of  ‘discrimination’ thus appears to be too expansive. While one could fine-

tune the definition, the problem is more fundamental. In trying to do away with the different 

forms of  abuse (or ‘labels’) that can apply to discriminatory conduct, new labels are simply 

created, and (additional) dividing lines have to be drawn. Instead of  the promised consistent 

approach, one now has to decide whether tying also qualifies as discrimination. If—in line 

with Microsoft109—it does not, a way must be found to exclude tying conduct from the 

definition of  discrimination; if  it does, one has to broaden the theory and argue that tying 

(at least by vertically integrated undertakings) should also be tested against the 

indispensability standard. All of  this is not to say that labels are inherently problematic 

(indeed, I would argue the opposite); rather, it is to say that exercises in doing away with them 

may end up affirming them. Until we find the elusive theory of  everything for exclusionary 

conduct, there will always be a dividing line between different kinds of  conduct. And the 

theories of  everything proposed thus far have not improved on the current system.110 

The above argument concerns the consistency of  the system: in a quest for more consistency, 

some instances of  self-preferencing (discrimination and refusal to supply) are brought under 

a broader discrimination umbrella, while other forms (tying) are not, thus creating new 

inconsistencies.111 Moreover, even looking only at refusal to supply and discrimination, there 

appears to be a good reason for the differing legal tests. Ibáñez Colomo holds that subtle 

forms of  discrimination only differ from outright refusals to supply ‘in their severity’.112 

                                                 
107 Pablo Ibáñez Colomo, ‘Exclusionary discrimination under Article 102 TFEU’ (2014) 51 Common Market 
Law Review 141, 146. 
108 On raising rivals’ costs, see Thomas Krattenmaker and Steven Salop, ‘Anticompetitive exclusion: raising 
rivals’ costs to achieve power over price’ (1986) 92 The Yale Law Journal 209. Specifically discussing 
Microsoft’s conduct as raising rivals’ costs, see Willard Tom and Gregory Wells, ‘Raising rivals’ costs: the 
problem of  remedies’ (2003) 12 George Mason Law Review 389. 
109 In particular Microsoft (Case COMP/C-3/37.792) Commission Decision, confirmed in Case T-201/04 
Microsoft v Commission EU:T:2007:289 [2007] ECR II-3601. 
110 See e.g. Douglas Melamed, ‘Exclusive dealing and other exclusionary conduct—are there unifying 
principles? (2006) 73 Antitrust Law Journal 375, arguing in favour of  the ‘no economic sense test’ for 
exclusionary conduct and discarding alternatives such as the equally-efficient-competitor test; arguing for a 
more tailored approach, see Mark Popofsky, ‘Defining exclusionary conduct’ (2006) 73 Antitrust Law Journal 
435; Jonathan Baker, ‘Taking the error out of  ‘error cost’ analysis: what’s wrong with the antitrust right’ 
(2015) 80 Antitrust Law Journal 1; Steven Salop, ‘An enquiry meet for the case: decision theory, 
presumptions, and evidentiary burdens in formulating antitrust legal standards’ (2017) 
<https://ssrn.com/abstract=3068157>. 
111 Elsewhere, Ibáñez Colomo holds that ‘whether a given line of  conduct amounts to a refusal to deal or to 
tying is not always a straightforward question’; the distinction is even ‘somewhat arbitrary’, see Pablo Ibáñez 
Colomo, The shaping of  competition law (CUP 2018) 211. 
112 Pablo Ibáñez Colomo, ‘Exclusionary discrimination under Article 102 TFEU’ (2014) 51 Common Market 
Law Review 141, 147. 
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While this may be true when focussing on the conduct itself, the difference becomes greater 

when looking at the strategic rationale underlying it. Remember that a platform is only as 

valuable as the users populating it. On the consumer side, users appreciate some degree of  

diversity, at least in most product categories. This puts a brake on the ability of  the platform 

to outright ban many users on the supplier side. To make this more practical, consider app 

stores. There would be user outrage is Apple simply kicked Spotify from its App Store, as it 

would mean a significant devaluation of  the whole iOS platform, in particular for those users 

loyal to Spotify.113 Thus, Apple keeps Spotify in the App Store. However, Apple does inflict 

subtle disadvantages of  Spotify in favour of  Apple Music.114 With regard to parental control 

apps, by contrast, Apple had apparently expected less user resistance: it removed them from 

the App Store in favour of  its own alternative Screen Time (before reinstating them).115 

In short, platforms operators—in certain circumstances—want to both keep suppliers on 

their platform and discriminate against them. In this sense, more subtle forms of  

discrimination differ meaningfully from outright refusals, which has important implications. 

Firstly, the freedom of  contract that the refusal to supply doctrine seeks to protect is not 

equally imperilled in discrimination cases, given that the platform has already chosen to deal 

with the supplier (albeit on discriminatory terms). Secondly, and along the same line, 

discrimination—in particular when introduced later in the course of  dealing (e.g. against an 

app the app store owner now competes with)—demonstrates that dealing with the supplier 

is efficient (otherwise the platform would not have engaged in it in the first place).116 The 

same is true when the platforms does not discriminate against other suppliers (e.g. those 

without a competing app).117 These observations on efficiency limit the strength of  the 

incentives to invest (dynamic efficiency) argument, i.e. that forcing platforms to give others 

access hurts innovation because it negatively affects their incentives to develop such a facility.118 

Moreover, this incentives to invest argument only highlights the platform part of  the story; 

when suppliers do enjoy access to the platform on non-discriminatory terms, their incentives 

                                                 
113 The overall value of  the iOS platform is important because Apple still draws most of  its revenue from the 
sale of  iPhones, of  which the value is in large part determined by iOS. Should iOS devaluate, so would 
iPhones, and Apple’s most important revenue stream would stagnate. 
114 Some qualify Apple’s behaviour as rent-seeking; to extract those rents, the app must be on the App Store, 
see Ben Thompson, ‘Antitrust, the App Store, and Apple’ (Stratechery, 27 November 2018) 
<https://stratechery.com/2018/antitrust-the-app-store-and-apple/>. 
115 See Jack Nicas, ‘Apple backs off  crackdown on parental-control apps’ (NYT, 3 June 2019) 

<https://www.nytimes.com/2019/06/03/technology/apple-parental-control-apps.html>. The Russian 

Federal Antimonopoly Service (FAS) found the removal to constitute an abuse of  dominant position, see 

FAS, ‘FAS recognized Apple as abusing its dominant position in the application distribution market’ 

[translation] (press release, 10 August 2020) <https://fas.gov.ru/news/30275>. 
116 Einer Elhauge and Damien Geradin, Global antitrust law and economics (Foundation Press 2018) 469 (‘past 
dealing suggests that the defendant itself  thought such dealing with the rival was efficient’). 
117 ibid 470 (‘the fact that the defendant is voluntarily offering access to its facility to nonrivals suggests that 
doing so is efficient’). 
118 ibid (relying on prior dealing ‘addresses the serious concerns that a duty to deal might discourage ex ante 
incentives to invest in creating a facility valuable enough to enjoy monopoly power’). The dynamic 
efficiency/incentives to invest argument still holds for those situations where a platform wants to deal with a 
supplier on discriminatory terms, but would not do so on non-discriminatory terms, which I estimate to be a 
minority of  situations. 
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to invest will increase. The net effect on innovation can thus only be calculated when 

considering both the potentially negative and positive effect from non-discriminatory access 

to a platform.  

These considerations can also be found in the case law. Indeed, the distinction between 

outright refusals and changes to previous course of  dealings has always permeated ECJ 

judgments.119 In the recent Slovak Telekom judgment, the ECJ further clarified that the strict 

Bronner test only applies ‘where a dominant undertaking refuses to give access to an 

infrastructure that it has developed for the needs of  its own business’.120 By contrast, where 

access is granted but subject to unfair conditions, the conditions of  Bronner do not apply.121 

By consequence, given that platforms are never (completely) developed for ‘the needs of  

their own business’, the Bronner test should generally not apply. Unless there is a more fitting 

form of  abuse (e.g. tying or margin squeeze), recourse must be had to the discrimination 

provision. One exception is when the platform has never given suppliers access to a specific 

part of  its ecosystem. Epic, for example, is trying to gain access to iOS to offer its own App 

Store, even though Apple has never allowed third-party app stores122—in that case, the refusal 

to supply test should apply. 

More recently, the idea that all forms of  discrimination should be assessed against the refusal 

to supply test appears to have been abandoned in favour of  a more fine-tuned theory, which 

holds that the EC may have the power to choose the theory of  harm (and corresponding 

legal test) that fits the conduct in question, but that its choice limits the remedies it can 

impose.123 Put differently: the remedies sought by the EC determine the theory of  harm it 

must pursue. If  it only seeks a reactive remedy (a negative obligation to bring certain conduct 

to a halt), the EC can get away with carrying out a ‘standard effects’ test (as in margin squeeze 

cases, for example). However, if  the EC wants to impose a proactive remedy (a positive 

obligation to adopt a certain conduct), an ‘enhanced effects’ test is appropriate, which means 

the EC must prove indispensability in line with the refusal to supply doctrine.  

                                                 
119 Case 27/76 United Brands v Commission EU:C:1978:22 [1978] ECR 207, para 182 (‘an undertaking in a 
dominant position for the purpose of  marketing a product … cannot stop supplying a long standing 
customer who abides by regular commercial practice, if  the orders placed by that customer are in no way out 
of  the ordinary’); reaffirmed in Joined cases C-468/06 to C-478/06 Sot. Lélos v GlaxoSmithKline 
EU:C:2008:504 [2008] ECR I-7139. In these judgments, the ECJ accepts there can be a refusal to supply 
without indispensability if  the refusal goes against a long-standing course of  dealing. 
120 Case C‑165/19 P Slovak Telekom v Commission EU:C:2021:239, paras 48–49. 
121 ibid, para 50–51. The AG in this case, on which the ECJ relies, distinguishes between ‘explicit’ and 

‘implicit’ refusals, see Case C‑165/19 P Slovak Telekom v Commission EU:C:2020:678 Opinion of AG 

Saugmandsgaard Øe. 
122 See US District Court for the Norther District of  California, Case 4:20-cv-05640, Epic Games v Apple 

(Complaint), 13 August 2020. 
123 Pablo Ibáñez Colomo, ‘Legal tests in EU competition law: taxonomy and operation’ (2019) 10 JECLAP 
424, 435–36; Pablo Ibáñez Colomo, ‘Finding the appropriate legal test in EU competition law: on 
presumptions and remedies’ (Chillin’ Competition, 2 November 2018) 
<https://chillingcompetition.com/2018/11/02/>. 
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Interestingly, in its Google Shopping decision, the EC engages with—and even appears to 

endorse—the above theory, holding that 

the Bronner criteria are irrelevant in a situation, such as that of  the present case, where bringing 

to an end the infringement does not involve imposing a duty on the dominant undertaking to 

‘transfer an asset or enter into agreements with persons with whom it has not chosen to 

contract’. While the Decision requires Google to cease the Conduct, it does not require it either 

to transfer any asset or to enter into agreements with one or more competing comparison 

shopping services.124 

The EC appears to accept that, if  it were to impose a positive obligation to deal with certain 

parties (a proactive remedy), the refusal to supply criteria would be relevant. This statement 

seems to be an extension of  the sentence before, in which the EC holds that ‘the Conduct 

does not concern a passive refusal by Google to give competing comparison shopping 

services access to a proportion of  its general search results pages, but active behaviour 

relating to the more favourable positioning and display by Google, in its general search results 

pages, of  its own comparison shopping service’.125 One could read the full reasoning in two 

ways: either the EC is endorsing the theory that imposing a proactive remedy requires 

meeting the Bronner criterion of  indispensability, or the EC is simply supporting its statement 

that Google’s conduct does not constitute a refusal to supply by referring to the fact that the 

remedy does not consist in a duty to deal (i.e. the remedy supports the theory of  harm but 

does not necessarily determine it). 

Whatever the case may be, the theory does not appear to have a basis in positive law.126 Most 

importantly, Regulation 1/2003 holds that the EC ‘may impose on [infringers of  Article 102 

TFEU] any behavioural or structural remedies which are proportionate to the infringement 

committed and necessary to bring the infringement effectively to an end’.127 Case law only 

confirms that the existence of  an abuse and the choice of  remedy are two separate 

questions.128 The cases referenced by the EC do not challenge this.129 In Van den Bergh Foods, 

the ECJ merely explained that an exclusive dealing obligation does not constitute a refusal to 

supply; accordingly, it need not be tested against the Bronner criteria.130 In AstraZeneca, AG 

                                                 
124 Google Search (Shopping) (Case AT.39740) Commission Decision, para 651. 
125 ibid, para 650. 
126 Niamh Dunne, ‘Dispensing with indispensability’ (2019) LSE Law, Society and Economy Working Paper 
15/2019, 32–36. 
127 Council Regulation (EC) No 1/2003 of  16 December 2002 on the implementation of  the rules on 
competition laid down in Articles 81 and 82 of  the Treaty [2003] OJ L 1/1, art 7 (see also consideration 12). 
128 See e.g. Joined cases 6 and 7-73 Commercial Solvents v Commission EU:C:1974:18 [1974] ECR 223, paras 45–
46. 
129 Google Search (Shopping) (Case AT.39740) Commission Decision, para 651, referencing Case T-65/98 Van 

den Bergh Foods v Commission EU:T:2003:281 [2003] ECR II-4653, para 161 and Case C‑457/10 P AstraZeneca v 
Commission EU:C:2012:293 Opinion of  AG Mazák, paras 94–95. 
130 Case T-65/98 Van den Bergh Foods v Commission EU:T:2003:281 [2003] ECR II-4653, para 161 (‘HB’s 
reference to the Opinion of  Advocate General Jacobs in the judgment in Bronner, is irrelevant in the present 
case because [the EC] did not claim … that HB’s freezer cabinets were an essential facility, which is the issue 
examined in his Opinion, and it is not necessary for HB to transfer an asset or to conclude contracts with 
persons which it has not selected in complying with the contested decision’). 
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Mazák was slightly more ambiguous, as he seemingly linked the refusal to supply criteria to 

the obligation ‘to transfer an asset or enter into a contract’.131 However, both the ECJ (in its 

AstraZeneca judgment)132 and that same AG (in his TeliaSonera Opinion)133 did not 

subsequently confirm—and even implicitly rejected—such a link. 

The ‘remedy determines abuse’ theory is not only legally dubious, but also practically 

challenging. First, there is the difficulty of  distinguishing between proactive and reactive 

remedies: after all, every proactive remedy (give X access) can be rephrased as a reactive 

remedy (stop not giving X access).134 While this argument may appear to be a reductio ad 

absurdum, it is in fact very realistic. Consider, for example, the Google Shopping decision: on the 

one hand, the EC obliges Google ‘to bring the infringement … effectively to an end’; on the 

other hand, it specifies that ‘[a]ny measure chosen by Google … should … ensure that 

Google treats competing comparison shopping services no less favourably than its own 

comparison shopping service within its general search results pages.’135 Bringing 

discrimination to an end seems reactive, but equal treatment appears proactive—it is a matter 

of  perspective, and the lines are in any case blurred. A final difficulty is that the EC would 

have to start each investigation with an idea of  whether it wants to impose a proactive 

remedy; only then can it determine the legal test and thus the shape of  its investigation; after 

which it can impose the chosen remedy. As has been remarked, this theory has a ‘circular 

character’,136 or in other words, ‘put[s] the horse before the cart’.137 

Finally, the above discussion of  the (strategic) differences between outright refusals and more 

subtle forms of  discrimination also has implications for the remedy question. The idea is 

that, if  a platform is not allowed to discriminate, it will not necessarily refuse access 

altogether. For remedies, this means that, if  an injunction is imposed to refrain from 

discriminating against certain users, the platform will not always ‘bypass’ it by removing the 

                                                 
131 Case C‑457/10 P AstraZeneca v Commission EU:C:2012:293 Opinion of  AG Mazák, paras 94–95 (‘I consider 
that the IMS Health case-law is wholly inapplicable as the present case does not concern, inter alia, a refusal by 
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determined by the chosen remedy). 
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search results and ads’ (own emphasis). 
135 Google Search (Shopping) (Case AT.39740) Commission Decision, paras 697 and 699. 
136 Niamh Dunne, ‘Dispensing with indispensability’ (2019) LSE Law, Society and Economy Working Paper 
15/2019, 33. 
137 Alison Jones, Brenda Sufrin and Niamh Dunne, EU competition law: text, cases, and materials (OUP 2019) 
531–32. 
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users in question. In some cases, it is better off  simply refraining from discrimination, 

obviating the need for an access remedy. Of  course, this is not always the case: Google would 

probably have been happy to refuse competing comparison shopping services ‘access’ to its 

search results altogether, but is largely prevented from doing so by the equal treatment 

remedy.138 By contrast, it is less certain that Apple would simply remove Spotify from the 

App Store if  it could no longer discriminate against it. 

3.1.4 Interim conclusion 

While the EC overstated its case by holding that leveraging is an independent form of  abuse, 

it certainly can be, given the non-exhaustive nature of  Article 102 TFEU. Given the overlap 

with existing forms of  abuse such as refusal to supply, margin squeeze and tying, however, it 

is worth questioning whether it should be. There does appear to be a gap: how to address 

cases where platforms inflict disadvantages on business users with whom they compete that 

fall short of  outright banning them from the platform? But the question remains whether 

‘leveraging’ is the best candidate to fill that gap. One alternative is to rely on the 

discrimination prohibition of  Article 102 TFEU. While some semantic unclarity remains, 

national and EU-level cases have shown its potential. Another alternative is to have recourse 

exclusively to the refusal to supply doctrine. However, the legal and economic arguments for 

this position appear less convincing. 

The above has only considered the conduct component of  a potential abuse. As set out 

earlier in this section, the legal test to establish an abuse generally also consists of  a threshold 

of  competitive harm (‘the anticompetitiveness threshold’). While the conduct component 

helps identify the potential abuse in question, the anticompetitiveness threshold determines 

when that conduct becomes an actual abuse, and thus serves as an additional filter. 

3.2 Anticompetitiveness threshold 

The anticompetitiveness threshold can be broken down into two components.139 First, which 

probability of  harm must be shown? That anticompetitive effects are ‘plausible’; that they are 

‘probable’ or ‘likely’; or must anticompetitive effects be ‘certain’? These various degrees of  

probability can be assessed prospectively (at that point, the effects are ‘potential’) or 

retrospectively (in which case not only potential but also ‘actual’ effects can be established).140 

                                                 
138 Google would have more leeway if  it stopped offering its comparison shopping carousel (on top of  the 
search results) altogether. As long as it chooses to keep the carousel, however, equal treatment seems to imply 
giving competing comparison shopping services access to it one way or the other (Google did so by 
organizing an auction).  
139 On anticompetitive effects, see Pablo Ibáñez Colomo, ‘Anticompetitive effects in EU competition law’ 
(2021) 17 JCLE (advance access). 
140 ibid 7; see also Case C-549/10 P Tomra Systems v Commission EU:C:2012:221, para 79 and Case C-413/14 P 
Intel v Commission EU:C:2017:632 Opinion of  AG Wahl, para 114, contrasting conduct with ‘actual’ effects and 
conduct ‘capable’ of  such effects (and thus aligning ‘potential’ effects and conduct ‘capable’ of  such effects), 
showing how the probability of  harm and the temporal perspective are related. Note that ‘potential’ effects 
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Secondly, which severity of  harm must be shown? Does a ‘competitive disadvantage’ suffice, 

or can there be no abuse without the ‘elimination of  all competition’, for example?141 The 

more likely it is that a form of  conduct is anticompetitive (based on economic evidence and 

practical experience), the lower the threshold (in other words, the milder the burden of  

proof).142 Let us take a look at the thresholds set for the abuses discussed above. 

3.2.1 Refusal to supply 

For a refusal to supply to be abusive, access to an indispensable input must be denied, and 

this refusal must eliminate all competition. This high threshold is explained by the fact that an 

illegal refusal to supply, which interferes with a dominant undertaking’s freedom of  contract, 

should only be found in ‘exceptional circumstances’.143 At the same time, the ‘elimination of  

all competition’ is the mirror image of  ‘indispensability’: if  a refusal to supply an input leads 

to the elimination of  all competition, that input is indispensable for those firms seeking 

access to it.144 

However, the probability with which the refusal must eliminate all competition has shifted 

over the years. Initially, the refusal needed to come with the ‘risk’145 or the ‘possibility’146 to 

eliminate all competition. The ECJ also noted that the elimination of  one competitor of  a 

vertically integrated undertaking could suffice, as long as it had repercussions on the 

competitive structure of  the market.147 In Bronner, however, the ECJ held that the elimination 

of  all competition must be ‘likely’—a seemingly stricter test.148  

In Microsoft, the General Court (GC) addressed the threshold in more detail. Firstly, it held 

that the difference between ‘risk’, ‘possibility’ or ‘likelihood’ is purely one of  terminology; 

they reflect the same idea, namely that the EC can apply Article 102 TFEU before all 

competition is eliminated, especially in markets characterized by significant network effects, 

                                                 
are situated on a spectrum between ‘hypothetical’ and ‘concrete’, see Case C-23/14 Post Danmark v 
Konkurrencerådet EU:C:2015:651, paras 65–66. 
141 On could rephrase ‘competitive disadvantage’ and ‘elimination of  competition’ in terms of  anticompetitive 
effects with varying probability, which shows their interrelation. That is why authorities and courts often 
discuss the probability and severity of  harm in the same breath. 
142 This is only logical: is theoretical evidence/practical experience shows that a practice is almost always 
anticompetitive, it does not make sense to burden the EC with proving with absolute certainty that it is also 
anticompetitive in every specific instance. 
143 Joined cases C-241/91 P and C-242/91 P RTE and ITP v Commission (‘Magill’) EU:C:1995:98 [1995] ECR I-
743, para 50; Case C-7/97 Oscar Bronner v Mediaprint EU:C:1998:569 [1998] ECR I-7791, para 39. 
144 See Pablo Ibáñez Colomo, ‘Exclusionary discrimination under Article 102 TFEU’ (2014) 51 Common 
Market Law Review 141, 156–57 (noting that the opposite is not necessarily true).  
145 Joined cases 6 and 7-73 Commercial Solvents v Commission EU:C:1974:18 [1974] ECR 223, para 25 (‘risks 
eliminating all competition on the part of  this customer’). 
146 Case 311/84 CBEM v CLT and IPB (‘Télémarketing’) EU:C:1985:394 [1985] ECR 3261, para 26 (‘the 
possibility of  eliminating all competition from another undertaking’). 
147 Joined cases 6 and 7-73 Commercial Solvents v Commission EU:C:1974:18 [1974] ECR 223, para 33. 
148 Case C-7/97 Oscar Bronner v Mediaprint EU:C:1998:569 [1998] ECR I-7791, para 38–41, in which the ECJ 
references Commercial Solvents, Télémarketing and Magill (see previous footnotes) even though these judgments 
did not put forward a ‘likelihood’ threshold. In Case C-418/01 IMS Health v NDC Health EU:C:2004:257 
[2004] ECR I-5039, paras 40–47, the ECJ also puts forward ‘likelihood’ (and ‘capability’) as the relevant 
threshold.  
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because the elimination of  competition would be more difficult to reverse.149 Secondly, the 

refusal must not be liable to, or likely to, eliminate all competition, but rather all effective 

competition.150 

3.2.2 Discrimination 

In discrimination cases, the anticompetitiveness threshold is determined specifically in 

Article 102(c) TFEU as ‘competitive disadvantage’. In its plain meaning, this is not a high 

threshold: when a vertically integrated undertaking treats its own downstream operation 

more favourably than its competitors, those competitors are at a competitive disadvantage. 

In a number of  decisions, the EC interpreted the threshold this liberally, seemingly inferring 

competitive disadvantage from the existence of  discrimination (i.e. the application of  

‘dissimilar conditions to equivalent transactions with trading partners’).151 This led scholars 

to characterize the condition of  competitive disadvantage as ‘not very demanding’ and even 

occasionally ‘ignored’.152 

Over the years, however, the European courts have refined the threshold. In British Airways, 

the ECJ held that, in order for the conditions of  102(c) TFEU to be met, 

there must be a finding not only that the behaviour of  an undertaking in a dominant market 

position is discriminatory, but also that it tends to distort that competitive relationship, in other 

words to hinder the competitive position of  some of  the business partners of  that undertaking 

in relation to the others[.]153 

For a competitive disadvantage to exist, it thus suffices that the discrimination ‘tends’ to lead 

to a distortion of  competition between business partners, without it being required that ‘that 

proof  be adduced of  an actual quantifiable deterioration in the competitive position of  the 

business partners taken individually.’154 

In 2018, the ECJ further clarified the notion of  ‘competitive disadvantage’ in its MEO 

judgment.155 The Court held that discriminatory conduct must be ‘capable’ of  distorting 

competition to fall under the prohibition of  Article 102(c) TFEU.156 One the one hand, the 

mere presence of  an immediate disadvantage does not prove such a capability.157 One the 

other hand, there is no ‘appreciability (de minimis) threshold for the purposes of  determining 

                                                 
149 Case T-201/04 Microsoft v Commission EU:T:2007:289 [2007] ECR II-3601, paras 561–62. 
150 ibid, para 653. 
151 Richard Whish and David Bailey, Competition law (OUP 2018) 781. 
152 Damien Geradin and Nicolas Petit, ‘Price discrimination under EC competition law: the need for a case-
by-case approach’ (2005) GCLC Working Paper 07/05, 10. 
153 Case C-95/04 P British Airways v Commission EU:C:2007:166 [2007] ECR I-2331, para 144; reaffirmed in 
Case T-301/04 Clearstream v Commission EU:T:2009:317 [2009] ECR II-3155, para 193. 
154 Case C-95/04 P British Airways v Commission EU:C:2007:166 [2007] ECR I-2331, para 145. 
155 Case C-525/16 MEO v Autoridade da Concorrência EU:C:2018:270. 
156 ibid, paras 26, 28 and 37. The ECJ also repeats the ‘tends to distort competition’ threshold, but mainly 
rephrases it as the ‘capable of  distorting competition’ threshold. 
157 ibid, para 26. 
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whether there is an abuse of  a dominant position’158 and it is not required that ‘proof  be 

adduced of  an actual, quantifiable deterioration in the competitive position of  the business 

partners taken individually’.159 Rather, the capability to distort competition must be 

established with regard for all circumstances, which may include ‘the possible existence of  a 

strategy aiming to exclude from the downstream market one of  its trade partners which is at 

least as efficient as its competitors’.160 In particular, it may be relevant to examine the effect 

of  the discrimination on the profitability of  the undertaking concerned.161 

3.2.3 Leveraging 

Should leveraging—i.e. ‘conduct of  an undertaking with a dominant position in a given 

market that tends to extend that position to a neighbouring but separate market’—constitute 

a separate form of  potential abuse, above which anticompetitiveness threshold would it 

become abusive? In Google Shopping, the EC first describes how Article 102 TFEU prohibits 

behaviour that ‘tends to restrict competition or is capable of  having that effect’ and 

announces the application of  this threshold to the case.162 Later, however, the EC states it is 

‘sufficient … to demonstrate that the Conduct is capable of  having, or likely to have, such 

an effect’—and goes on to show such effects in a section referring to ‘potential anti-

competitive effects’.163 

While the EC thus references a variety of  anticompetitiveness thresholds, they are not 

inconsistent. Firstly, the thresholds of  ‘capability’ and ‘likelihood’ have been used 

interchangeably in the case law164—a practice the EC follows here (even though it goes 

against the plain meaning of  the words).165 The reference to ‘potential’ anticompetitive 

effects is based on the fact that the EC is not required to show ‘actual’ anticompetitive 

effects.166 The various characterizations of  the threshold put forward are thus aligned: to 

                                                 
158 ibid, para 29, referencing Case C-23/14 Post Danmark v Konkurrencerådet EU:C:2015:651, para 73. 
159 Case C-525/16 MEO v Autoridade da Concorrência EU:C:2018:270, para 27, referencing Case C-95/04 P 
British Airways v Commission EU:C:2007:166 [2007] ECR I-2331, para 145. 
160 Case C-525/16 MEO v Autoridade da Concorrência EU:C:2018:270, para 31, referencing Case C-413/14 P 
Intel v Commission EU:C:2017:632, para 139. 
161 Case C-525/16 MEO v Autoridade da Concorrência EU:C:2018:270, para 34 (‘where the effect of  a tariff  
differentiation on the costs borne by the operator which considers itself  to be wronged, or on the 
profitability and profits of  that operator, is not significant, it may, in some circumstances, be deduced that 
that tariff  differentiation is not capable of  having any effect on the competitive position of  that operator’). 
162 Google Search (Shopping) (Case AT.39740) Commission Decision, paras 339 and 341, referencing Case C-
549/10 P Tomra Systems v Commission EU:C:2012:221, para 68 (on exclusivity agreements and rebates). 
163 Google Search (Shopping) (Case AT.39740) Commission Decision, para 602 (quote) and section 7.3 (‘The 
conduct has potential anti-competitive effects on several markets’). 
164 Case C-413/14 P Intel v Commission EU:C:2017:632 Opinion of  AG Wahl, para 115 (‘The case-law refers to 
capability and likelihood, sometimes even interchangeably. It is my understanding that those terms designate 
one and the same compulsory step in an analysis’). 
165 For a critical appraisal of  the semantics, see Pablo Ibáñez Colomo, ‘Anticompetitive effects in EU 
competition law’ (2021) 17 JCLE (advance access), 35–36. 
166 Google Search (Shopping) (Case AT.39740) Commission Decision, para 602. 
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prove ‘potential’ anticompetitive effects, authorities demonstrate that the conduct in question 

is ‘capable of  having or likely to have’ such effects.167 

To support the anticompetitive threshold in Google Shopping, the EC refers to two cases on 

margin squeeze (TeliaSonera and Telefónica),168 a case on exclusivity agreements and rebates 

(Tomra),169 and a case on loyalty-inducing rebates (Post Danmark II).170 The EC thus puts 

forward a ‘standard effects’ test—a choice against which two objections have been levelled. 

The first objection—i.e. that Google’s conduct actually constitutes a refusal to supply/the 

remedy imposed is proactive, so that an ‘enhanced effects’ test (including a showing of  

indispensability) applies—has been addressed supra.171 

The second objection goes that the EC did not even carry out a ‘standard effects’ test, but 

that its assessment actually ‘evolves around the finding that the practice at stake inflicted a 

competitive disadvantage on rivals (it decreased traffic from Google’s general search results 

pages to rivals, and increased traffic to Google’s own services), which cannot be fully offset 

by other means of  obtaining traffic.’172 This finding is said to indicate only that 

anticompetitive effects are plausible. To me, it appears the EC did show a capability to have 

or likelihood of  having anticompetitive effects,173 but it is for the GC to adjudicate between 

these differing interpretations. 

Whatever the merits of  the respective interpretations, however, the criticism does get to an 

important point: the anticompetitiveness threshold should not be set too low. Vertical 

integration should not become suspect in itself, given the efficiencies it can entail.174 Not 

every form of  favouritism that follows vertical integration should be condemned either, 

given the concern for (i) freedom of  contract; and (ii) efficiencies, both in the short-term 

(derived from the vertical integration itself) and in the long-term (relating to the platform’s 

and suppliers’ incentives to invest).  

                                                 
167 ibid and Case C-549/10 P Tomra Systems v Commission EU:C:2012:221, para 79 and Case C-413/14 P Intel v 
Commission EU:C:2017:632 Opinion of  AG Wahl, para 114, contrasting conduct with ‘actual’ effects and 
conduct ‘capable’ of  such effects (and thus aligning ‘potential’ effects and conduct ‘capable’ of  such effects). 
168 Case C-52/09 Konkurrensverket v TeliaSonera EU:C:2011:83 [2011] ECR I-527, para 64; Case T-336/07 
Telefónica v Commission EU:T:2012:172, para 272, confirmed in Case C-295/12 P Telefónica v Commission 
EU:C:2014:2062, para 124. 
169 Case C-549/10 P Tomra Systems v Commission EU:C:2012:221, para 79. 
170 Case C-23/14 Post Danmark v Konkurrencerådet EU:C:2015:651, para 66. 
171 See Section 3.1.3. 
172 Pablo Ibáñez Colomo, ‘Anticompetitive effects in EU competition law’ (2021) 17 JCLE (advance access), 
48–49. 
173 Google Search (Shopping) (Case AT.39740) Commission Decision, paras 591–607 and 641–43. The decreased 
traffic to competitors and increased traffic to Google was linked to a theory of  harm in the comparison 
shopping market: higher fees for merchants using Google Shopping, which may lead to higher prices for 
consumers; reduced incentives to innovate for both Google and competing comparison shopping services; a 
risk of  undermining the competitive structure of  the market (as well as a theory of  harm in the market for 
general search services). To support his point, Ibáñez Colomo refers to the fact that some rivals saw their 
traffic increase, but this is explained at least in part by their increased spending on Google AdWords, which 
grew significantly over the relevant period. 
174 See e.g. Guidelines on the assessment of  non-horizontal mergers under the Council Regulation on the 
control of  concentrations between undertakings [2008] OJ C265/6, para 13. 
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In MEO, however, the ECJ confirmed that a mere disadvantage does not suffice to prove an 

infringement of  Article 102(c) TFEU—instead, the discrimination must be capable of  

having anticompetitive effects. In its most recent interpretation, there is thus little risk in 

applying Article 102(c) TFEU to discrimination by online platforms. Indeed, given the 

arguments put forward supra, the discrimination prohibition appears to be most promising 

avenue for a solid theory of  abuse governing self-preferencing conduct by online 

platforms.175 

4 THE INESCAPABLE SUPERMARKET ANALOGY 

Before concluding, I must address the supermarket analogy, which invariably pops up when 

discussing discrimination by online platforms—and Amazon in particular.176 It generally goes 

something like: ‘Supermarkets have always produced their own private label products, and 

have been promoting those to consumers in their stores.’177 The (often implicit) premise is 

that this has not been a problem, so the conclusion is that it cannot be problematic either 

when Amazon preferences the sales of  its own private label products. Even Amazon itself  

has used this defence when it was called out for prompting customers to consider Amazon’s 

version of  the product they were about to buy, stating: ‘Like any retailer we promote our own 

brands in our stores, which provide high-quality products and great value to customers’.178 

There are, however, two issues with this ‘defence’. Firstly, the premise that this has not 

been—or cannot be—problematic in the case of  other retailers and in particular 

supermarkets is wrong. Secondly, there are reasons to think it may be more problematic in the 

case of  an online platforms such as Amazon. 

Firstly, the fact that a dominant supermarket promoting its own private label products can 

distort competition has long been accepted. The academic writing on this topic is rich,179 and 

it has been accepted by competition authorities180 and courts. The High Court of  Justice, for 

example, has noted that 

                                                 
175 See Section 3.1 and further infra, Section 4. 
176 While I focus here on supermarkets, the analogy is often broadened to any kind of  retailer. 
177 See e.g. Randal Picker, ‘Breaking up Amazon? Platforms, private labels and entry’ (Truth on the Market, 17 
July 2019) <https://truthonthemarket.com/2019/07/17/breaking-up-amazon-platforms-private-labels-and-
entry/>; Alec Stapp, ‘Amazon, antitrust, and private label goods’ (Progressive Policy Institute, 24 April 2020) 
<https://www.progressivepolicy.org/pressrelease/amazon-antitrust-and-private-label-goods/>. 
178 Jay Greene, ‘Aggressive Amazon tactic pushes you to consider its own brand before you click “buy”’ 
(WaPo, 28 August 2019) <https://www.washingtonpost.com/technology/2019/08/27/aggressive-amazon-
tactic-pushes-you-consider-its-own-brand-before-you-click-buy/> (own emphasis). Supermarket analogies 
have also moved beyond online marketplaces, see e.g. Google Android (Case AT.40099) Commission Decision, 
para 1212 (‘Just as supermarkets sell (premium) shelf  space to suppliers, so, too, do OEMs and MNOs seek 
to generate additional revenue by monetizing the ‘real estate’ of  the smartphone’s screen.’) 
179 See e.g. the various contributions in Ariel Ezrachi and Ulf  Bernitz (eds), Private labels, brands and competition 
policy (OUP 2009). See also Chloé Binet, ‘Buyer power in EU competition law: a boon or impediment to 
consumer welfare?’ (2015) unpublished PhD thesis, available via 
<https://dial.uclouvain.be/pr/boreal/object/boreal:156352>. 
180 Belgische Mededingingsautoriteit, ‘Prijsniveau in supermarkten’ (Study) 2012. 
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if  a supermarket was dominant in a discrete market for supermarket grocery retailing but also 

produced its own-label brands of  tea, sugar and biscuits which competed with those of  third 

party manufacturers, it could be an abuse if  the supermarket reserved the preferential display 

positions for its own brands, notwithstanding that customers who wanted other brands could 

still find them elsewhere in the store.181 

The concerns—and even the terminology—regarding supermarkets and private labels are 

virtually identical to those regarding platforms. Supermarkets have various motives to start 

producing and selling private label products, including increased profits and the 

strengthening of  their bargaining power.182 In certain cases, supermarkets can achieve a 

‘gatekeeper’ position between consumers and suppliers of  branded goods.183 To increase 

sales of  their private label products, they can also copy the packaging of  the most popular 

brands, thus freeriding on their reputation.184 Once well-established, supermarkets can their 

use their strengthened bargaining power to extract more favourable contract terms from 

suppliers in the upstream market; in the downstream market, they can prioritize the sale of  

their private label goods to consumers, to the detriment of  independent suppliers.185  

The effects of  private label entry and preferencing are ambiguous.186 Private labels generally 

have a positive effect on prices, both directly (they are priced lower) and indirectly (they put 

competitive pressure on brands). The effects on innovation are less straightforward. One the 

one hand, private label goods offer supermarkets the possibility to innovate (e.g. by filling 

gaps in the market), while also pressuring suppliers of  branded goods to innovate. One the 

other hand, when supermarkets quickly follow-up on the innovation of  branded goods, the 

resulting inability to profit from said innovation may reduce suppliers’ incentive to invest. 

This effect is compounded because supermarkets have access to inside information on 

suppliers’ products, which can be used to launch similar products. Promotion of  the 

supermarket’s private label, or even the delisting of  a competing brand, further reduces 

                                                 
181 High Court of  Justice, Case HC-2013-90, Streetmap.eu v Google, 12 February 2016, para 60. 
182 Hila Nevo and Roger Van den Bergh, ‘Private labels: challenges for competition law and economics’ 
(2017) 40 World Competition 271, 271 (‘Private labels increase retailers’ power by strengthening their 
gatekeeper’s role.’). 
183 UNCTAD, ‘Enforcement of  competition policy in the retail sector: competition issues in the food retail 
chain’ (Note by the Secretariat) TD/B/C.I/CLP/38, 3 (‘the increasing size of  supermarket chains and 
increasingly important role of  supermarkets as market gatekeepers may present risks to competition that can 
lead to a decrease in social welfare’); Ariel Ezrachi, ‘Unchallenged market power? The tale of  supermarkets, 
private labels, and competition law’ (2010) 33 World Competition 257, 266 (‘The dependence of  the producer 
on the supermarket as a gatekeeper should not be underestimated.’). 
184 Ariel Ezrachi, ‘Unchallenged market power? The tale of  supermarkets, private labels, and competition law’ 
(2010) 33 World Competition 257, 264 (on ‘copycat packaging’). 
185 Hila Nevo and Roger Van den Bergh, ‘Private labels: challenges for competition law and economics’ 
(2017) 40 World Competition 271, 272. See also David George, ‘Trends in retail competition: private labels, 
brands and competition policy’ (Report on the eleventh annual symposium on competition amongst retailers 
and suppliers, 22 May 2015), 18 (‘The large retailers’ position as gatekeepers to the market could lead to “rent 
appropriation” and “hold up”’). 
186 Remainder of  paragraph mostly based on Ariel Ezrachi, ‘Unchallenged market power? The tale of  
supermarkets, private labels, and competition law’ (2010) 33 World Competition 257, 258–64. See also Hila 
Nevo and Roger Van den Bergh, ‘Private labels: challenges for competition law and economics’ (2017) 40 
World Competition 271, 277–84. 
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incentives to invest, while also limiting consumer choice. In the long term, as brands are 

foreclosed from the market, average consumer prices can even increase.187  

It should be clear that the promotion by a supermarket of  its private label goods can have 

negative economic effects. Why have we not seen any Article 102 TFEU cases? Firstly, 

dominance is an issue: given that most countries have at least a couple of  large supermarket 

chains, ‘most actors are in a strong but not dominant position’.188 This does not mean that 

the conduct cannot have negative economic effects, but—without dominance—those effects 

cannot form the basis of  a case under Article 102 TFEU. For that reason, the practices of  

supermarkets are mostly addressed in sector inquiries189 and as unfair trade practices.190 By 

contrast, some online platforms are actually dominant in their respective product and 

geographic markets (app stores almost certainly are,191 Amazon Marketplace may be192). Such 

dominance exacerbates the negative effects from self-preferencing. A second difference is 

that Amazon has access to more granular data on brands (gathered through its marketplace, 

fulfilment and advertising services) than supermarkets have.193 As Amazon also has access to 

such data earlier in a product’s lifecycle, the supplier have a shorter opportunity to profit from 

it, which means incentives to invest are further reduced.194 A third difference concerns the 

promotion capacities of  supermarkets versus online platforms. Foreclosure—and thus 

negative economic effects—depend also on the promotion’s effect on consumer 

behaviour.195 Of  course, both a supermarket and a platform can simply delist a supplier’s 

product. Shy of  doing so, however, a platform’s promotional capacity is far greater. It would 

be impossible—or at least impractical—for a supermarket to send out an army of  store 

clerks to tell every customer buying a branded good to also consider the private label 

                                                 
187 Hila Nevo and Roger Van den Bergh, ‘Private labels: challenges for competition law and economics’ 
(2017) 40 World Competition 271, 283–84, referencing Alessandro Bonanno and Rigoberto Lopez, ‘Private 
label expansion and supermarket milk prices’ (2005) 3 Journal of  Agricultural & Food Industrial Organization 
1; Christophe Bontemps, Valerie Orozco, Vincent Réquillart and Audrey Trevisiol, ‘Price effects of  private 
label development (2005) 3 Journal of  Agricultural & Food Industrial Organization 1 (2005); Rainer Olbrich 
and Gundula Grewe, ‘Consequences of  competition between national brands and private labels: empirical 
results from different German outlet formats’ (2009) 37 International Journal of  Retail & Distribution 
Management 933. 
188 UNCTAD, ‘Enforcement of  competition policy in the retail sector: competition issues in the food retail 
chain’ (Note by the Secretariat) TD/B/C.I/CLP/38, 3. See similarly Ariel Ezrachi, ‘Unchallenged market 
power? The tale of  supermarkets, private labels, and competition law’ (2010) 33 World Competition 257, 
267–69. 
189 See e.g. Hellenic Competition Commission, ‘Basic consumer goods’ (Sector Inquiry) 2020 
<https://www.epant.gr/en/enimerosi/sector-inquiry-into-basic-consumer-goods.html>. 
190 See Directive (EU) 2019/633 of  the European Parliament and of  the Council on unfair trading practices 
in business-to-business relationships in the agricultural and food supply chain [2019] OJ L111/59. 
191 Friso Bostoen and Daniel Mândrescu, ‘Assessing abuse of  dominance in the platform economy: a case 
study of  app stores’ (2020) 16 European Competition Journal 431, 437–46. 
192 Bundeskartellamt, Case B2-88/18, Amazon, 17 July 2019, 10 (considering a market for ‘online marketplace 
services’ and noting that ‘a large part of  German online sales of  well over 40% is generated via the 
amazon.de marketplace’). 
193 Hal Singer and Shaoul Sussman, ‘Can it. Amazon is not your typical grocery store’ (Wired, 4 May 2020) 
<https://www.wired.com/story/opinion-can-it-amazon-is-not-your-typical-grocery-store/>. 
194 ibid. 
195 High Court of  Justice, Case HC-2013-90, Streetmap.eu v Google, 12 February 2016, para 60. 
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competitor, right before they buy it. But this is exactly what Amazon can do—and does.196 

Similarly, a supermarket putting its own product at eye-level and brands at the bottom will 

not be as effective as a platform burying competitors on page 4 of  the search results. 

Given the many differences with supermarkets, the ‘they do it too’ defence cannot be 

accepted in case of  platforms. Instead, the law should be applied without preconceptions, 

uninfluenced by mistaken analogies. 

5 CONCLUSION 

Both theory and practice show that leveraging conduct by online platforms can result in 

anticompetitive effects. The question is how this conduct is—and should be—tackled under 

competition law. To the question how such conduct is tackled under Article 102 TFEU, the 

answer is inconclusive. While the EC holds that leveraging is an independent form of  abuse, 

this goes against previous case law and scholarship. Of  course, Article 102 TFEU is not 

exhaustive, so the EC’s decision may signify a development in positive law, but we need to 

await the GC’s (and ECJ’s) judgment before being able to conclude so. Further, even while 

new forms of  abuse may be added, it is important that they are ‘consistent with the legal 

framework of  Article 102 TFEU’ and that ‘the rules must be knowable in advance’.197 One 

can argue that these conditions are largely fulfilled.  

Firstly, as discussed above, ‘leveraging’ has long permeated the Article 102 TFEU case law, 

albeit as an underlying abuse rather than a stand-alone abuse.198 At the same time, the EC 

could have discussed this shift from underlying to stand-alone abuse more explicitly and 

more in-depth. Indeed, as others have noted: ‘Perhaps the primary objection to the [Google 

Shopping] decision … is how it refuses to engage with its own novelty.’199 However, an issue 

of  inconsistency with the legal framework of  Article 102 TFEU does not arise. 

Secondly, there is the related but separate concern for legal certainty, expressed—somewhat 

hyperbolically—by those calling the Google Shopping decision ‘unprecedented’.200 The fact that 

the EC’s leveraging abuse is consistent with the legal framework of  Article 102 TFEU 

                                                 
196 Jay Greene, ‘Aggressive Amazon tactic pushes you to consider its own brand before you click “buy”’ 
(WaPo, 28 August 2019) <https://www.washingtonpost.com/technology/2019/08/27/aggressive-amazon-
tactic-pushes-you-consider-its-own-brand-before-you-click-buy/>. 
197 Google Search (Shopping) (Case AT.39740) Commission Decision, para 646 (internal quotation marks 
omitted).  
198 See also Björn Lundqvist, ‘Cloud services as the ultimate gatekeepers’ (2019) 7 JAE 220, 246 (‘leveraging 
can be viewed as a broad underlying stand-alone abuse’). Note that leveraging does not only permeate the 
Article 102 TFEU case law, but also merger control, see Guidelines on the assessment of  non-horizontal 
mergers under the Council Regulation on the control of  concentrations between undertakings [2008] OJ 
C265/6, paras 31–57 and Apple/Shazam (Case M.8788) Commission Decision, section 8.4.2. 
199 Alison Jones, Brenda Sufrin and Niamh Dunne, EU competition law: text, cases, and materials (OUP 2019) 533 
(while recognizing that: ‘Ultimately, the decision in Google Search (Shopping) may represent the necessary 
evolution of  EU competition law to address the sorts of  competition problems that are likely to arise in 
digital economy markets.’). 
200 See also, with a particular focus on legal certainty, Renato Nazzini, ‘Unequal treatment by online platforms: 
a structured approach to the abuse test in Google’ (2016) GCLC Annual Conference Series (note that the paper 
was commissioned by Google). 
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assuages this concern in part but not fully. Indeed, the leveraging abuse as defined in Google 

Shopping (i.e. as ‘the use of  a dominant position on one market to extend that dominant 

position to one or more adjacent markets’) can be considered overly broad. As discussed 

above, it covers all existing forms of  leveraging abuse (refusal to supply, margin squeeze, 

tying, discriminatory rebates) and more, but it is unclear how far this ‘more’ reaches. Moreover, 

the confusing result is that that leveraging is both a category of  abuse and a form of  abuse 

within that category. Still, the EC appears determined to pursue this course; more self-

preferencing investigations are already underway. 

If  instances of  self-preferencing should not be assessed as leveraging, which legal test should 

apply? The dominant scholarly position favours refusal to supply as a theory of  everything. 

However, the arguments for this position do not always hold up, both legally and 

economically. Legally, the argument for relying on refusal to supply for every form of  self-

preferencing collapses when looking for its exact boundaries. Apparently margin squeezes 

and price discrimination should definitely be assessed as refusals to supply, but tying is 

allowed to retain its independence. However, given that all of  these abuses can constitute 

self-preferencing, the lines are arbitrary. If  there is a theory of  everything, it is the raising 

rivals’ cost paradigm, which applies to all instances of  self-preferencing. However, this theory 

is economic, not legal. Economically, then, applying the refusal to supply test to every form 

of  self-preferencing ignores the important differences between subtle discrimination and 

outright refusal. Finally, another form of  this argument, which holds that the form of  abuse 

and thus legal test is determined by the remedy sought does not hold up either. It amounts 

to putting the cart before the horse, has no legal basis, and creates another untenable 

distinction, given that any remedy can be put in terms of  access. 

A superior legal basis for self-preferencing is Article 102(c) TFEU, which prohibits ‘applying 

dissimilar conditions to equivalent transactions with other trading parties, thereby placing 

them at a competitive disadvantage’. The EC, European courts and national courts have all 

found that that this provision applies to discrimination by a vertically integrated undertaking 

in favour of  its own downstream operations. Apart from differentiated treatment, a 

‘competitive disadvantage’ must be proven. While this used to be a low threshold, it is now 

interpreted as requiring a standard effects test, in line with other leveraging abuses such as 

tying. Given the prevalence and effects of  anticompetitive discrimination by online 

platforms, the legal test for discrimination sets the bar high enough without setting it too 

high, as refusal to supply does in many cases. Compared to an open-ended leveraging norm, 

relying on discrimination is more fitting both in terms of  legal basis and legal certainty. Even 

though Article 102(c) TFEU has been limited to price discrimination, there is no reason for 

doing so (as is clear from the reference to ‘conditions’). Some semantic difficulties remain, 

but should not be exaggerated either. Moreover, European courts have—in antitrust cases—

attached more importance to the economic reality than to semantics.201 

                                                 
201 See in particular Case T-201/04 Microsoft v Commission EU:T:2007:289 [2007] ECR II-3601, paras 850–61 
(concluding that ‘bundling by an undertaking in a dominant position may also infringe Article [102 TFEU] 
where it does not correspond to the example given in Article [102(d) TFEU]. Accordingly, in order to 
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Finally, a preference for Article 102(c) TFEU does not mean every form of  self-preferencing 

should be assessed as such; this is explicitly not a theory of  everything. Sometimes, tying 

constitutes the most fitting form of  abuse/legal test; other times, margin squeeze is the most 

suitable legal basis and test.202 However, still other times, neither of  these theories apply 

(when the method of  exclusion is not found in the integration of  different products/the 

upstream-downstream price spread). In those cases of  self-preferencing conduct by online 

platforms, discrimination offers ‘an enquiry meet for the case’.203 

                                                 
establish the existence of  abusive bundling, the Commission was correct to rely in the contested decision on 
Article [102 TFEU] in its entirety and not exclusively on Article [102(d) TFEU].’). 
202 See Friso Bostoen, ‘Online platforms and vertical integration: the return of  margin squeeze’ (2018) 6 JAE 

355. 
203 Steven Salop, ‘An enquiry meet for the case: decision theory, presumptions, and evidentiary burdens in 
formulating antitrust legal standards’ (2017) <https://ssrn.com/abstract=3068157>. 


