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Common ownership & competition

» Common ownership

- (Partial) shareholder overlap of competing firms
- Operation of firms and markets same as usual?

*Passive Investment?

- Small minority shareholdings in industry rivals by institutional investors
- Share in rival firm’s profits but no influence?

e Transmission mechanisms?

- How partial ownership translates into corporate/ strategic control
- Shareholder “proportional control”? Managerial agency costs?



This paper 1s about...

v/ \Varieties of common ownership

Mechanisms of common
ownership

% Comparative legal analysis

% Implications

Concentrated vs Diffuse

Active vs Passive

Merger laws vs Economic mechanisms

Theory & Competition policy



Conceptual framework & new taxonomy

Partial ownership: O’Brien & Salop

- ODbjective function: shareholder value maximization

- Corporate governance & competitive effects
= Financial interest: cash flow rights (incentives to compete)
= Corporate control: control rights (ability to influence)

*Concentrated common ownership: Gilo

- Full ownership & total control over 1 firm
- Passive investment (silent interest) in another

*Diffuse common ownership: Azar et al.

- Partial (diffuse) ownership across several firms
- Partial (minority) control over several firms



Varieties of common ownership

*Concentrated common ownership

- Active investment strategy

- Focused (asymmetric) ownership, targeted governance

- Majority/ sole partial control (over at least 1 rival firm)

- Locus: Venture capital, private firms

- Traditional concentration & control-based theory & enforcement

Diffuse common ownership

- Passive investment strategy

- Parallel (symmetric) ownership, portfolio governance

- Minority/ concurrent partial control (over several rival firms)

- Locus: Index funds, public firms

- New antitrust theories of harm; measurement & enforcement tools



“Complete union” benchmark

Antitrust risk

What is a full merger?

2 independent firms become 1
Complete acquisition

Complete elimination of competition
Full common control 100% 100%
Identical financial interests

Law: covered
Econ: as if collusion (post-merger

joint profit maximization)

Figure 1. Full merger

(100% ownership, 100% control in both firms)



“Sole owner” benchmark

Antitrust risk

Variety of common ownership |

Sole control of 1 firm

Non-controlling interest in other
Competition independence? 100% =<10%
Asymmetric, unequal stakes

Law: mostly covered
Econ: as if partial merger (clear

control in 1 firm/ “partial”
internalization of rival profits) Figure 2. Concentrated common ownership

(full ownership + sole control in one firm, small passive interest in other)



Variety of common ownership Il

“Perfect symmetry” benchmark
Minority controller(s) of both firms
Managerial agency costs?
Competition independence?
Symmetric, parallel stakes

Antitrust risk

- Law: mostly not covered

- Econ: as if partial merger (under certain
(factual) circumstances/ “partial”
internalization of rival profits)

<50% <50%

Figure 3. Diffuse common ownership

(minority ownership + partial control in both firms)



Mechanisms of common ownership

* Effects-based theory of competitive influence

- Altered incentives to compete + Some control
- Strategic competition in oligopoly + changed ownership/ governance structures

* Active mechanisms: Concentrated CO

- Active influence + Majority control => asymmetric interests, total control
- Shareholder concentration, single blockholder/ single-firm governance

- Corporate control: legal, sole, antagonistic

- Competitive effects: individual (merger-like)

* Passive mechanisms: Diffuse CO

- Strategic influence + Minority control => parallel interests, shared control
- Investor diversification, selective passivity/ portfolio governance

- Corporate control: factual, partial, synergistic

- Competitive effects: cumulative (network-like)




Figure 4. Spectrum of (legal) control or influence —

Merger control tests for varying levels of shareholding acquisitions

No merger Full merger
g 0% 10% 25% 50% 100%
Merger Control Regimes Lega Minority sharehldngs Majorityscquiitons
jurisdiction
EU Non- Decisive influence (negative/joint) | Decisive influence (de jure)
controlling
o - De facto control - Full merger
acquisitions
- Minority block position - Sole control

L | m | t S Of m e r g er I aW’) * de facto blocking minority <25%

/ “plus factors” for >5-20% under

= Majority vaUiSitionS VS EUMR reform proposal
- M i n O r i ty S h are h O I d i n g Germany No influence Competitively | Minority block | Control acquisitions

significant position >25%

(soft safe § o - Full merger

harbor) (presumed legal - Sole control

Legal dichotomy et
>25% / jointly
- Partial controlling
acquisitions (CO I)
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no notification: <10% (passive investment) - Full merger
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* reporting: >1% aggregate institutional holdings

under HSR reform proposal (unless passive)




Economic Control —
Interplay of Competition
& Corporate Governance

What kind of common control?

(Some) shareholders vs managers
Altered objective function of the
firm (partial integration vs
managerial entrenchment)

Drivers of control dynamics

Ownership vs governance

SH concentration vs diversification
Agency costs by (de facto)
controllers or managers

Figure 5. Spectrum and bounds of (economic) control —

Corporate control by shareholders vs managers for varying levels of integration

Full independence Full integration
0% 5% 50% 100%
Parameters Managerial control Minority control Majority control
Ownership and | No dominant shareholder(s) Partial control Total control

governance structure

Silent financial interest

De facto joint control

Sole controller

Driver of particular

control situation

Managerial agency costs

Shareholder diversification

Shareholder dominance

(discretion) (symmetry) (control)
Theoretical Berle & Means model Azar et al. model Gilo model
paradigm
Objective function firm  profit  maximization shareholder profit maximization | controller’s profit maximization
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manager’s objectives

profit maximization/ independent

+ % proportionally to their stakes

same/ mirror image

(- minority) + % stake in rival

proportionally/ no agency cost

Type of control

Factual control

Factual control
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Level of integration

No merger

De facto partial merger

Full merger




Theoretical implications

* Passivity conceptions

- Legal: absence of (corporate) action — target’s behaviour given active control
- Economic: absence of (competition) effects — acquirer’s own incentives

* Independence of rival firms

- Strategic behavior of completely separate vs partially linked firms
- Control inquiry part of (but non conclusive) answer — concentrated vs symmetric stakes

* Certainty for shareholders-investors

- Private benefits of control (CO I): Expropriation risk for undiversified SHs
- Managerial agency costs (CO Il): Partial internalization for diffuse common SHs

 Formalism 1n antitrust

- Novel theory of harm for CO Il: (aggregate, de facto) effects vs (legal & economic) formalism
= Parallel financial interests in many firms: beyond single firm boundaries/ “single economic entity”
= Joint minority control by many investors: beyond “sole owner-sole controller” standard in corp gov



Policy recommendations

* Merger control review

- Ancillary review as “element of context” (EU), “aggregate reporting” requirements (US)
- Case-by-case/ fact-specific analysis, enforcement guidelines, no immunity

 Unilateral effects

- Flexible & delimited “effects-based” unilateral effects theory for CO II
- Passive mechanisms: plausible & potentially material (symmetric interests + relative control)

 Analytical tools

- MHHI refinements: minority SH/ managerial control (factual, aggregated/ shared corp control)
- Market-wide screens: cumulative anticompetitive effects (informal, aggregate market power)

 Jurisdiction & enforcement

- Concentrated CO: ex ante — jurisdiction based on legal control (EU model)
- Diffuse CO: ex ante & ex post — de facto joint control & material cumulative effects (GER-US model)
= Remedies (structural): limit within-industry diversification, reconcentrate ownership in individual firms



Thank you!

Any comments or questions are welcome at:
anna.tzanaki@jur.lu.se
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