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Motivation
©000

Research Question

Should criminal penalties for cartels be introduced in the EU?

Follow-up RQ

If /when they are introduced, what enforcement biases should the
EU be aware of 7
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Motivation
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The “old debate”

@ Werden and Simon, (1987)... Cseres et al. (2006)

@ 80s, 90s: Discussion on necessity and adequacy of criminal sanctions (in
addition to administrative and pecuniary fines)

Limited liability of firm owners

Direct targeting of the responsible R Ty ——

individuals C .
. . . L omplex procedure (courts, juries)
Partial solution to the indemnification
> standards of proof
problem

e . N > social cost of type 1 error
< recidivism (through incapacitation) s

> effectiveness of LPs
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Motivation
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The “old debate”

Suggestions:

@ Need for tougher EU sanctions, but increase EU fines first (Buccirossi
and Spagnolo, 2007)

@ Increase private damage actions (eg. European Commission, 2005;
Bolotova and Conor, 2008)
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This paper

EU fines' size
“EU Leniency inflation”
Decreasing trend in cartel convictions

e 6 o o

Private damages in the EU

Criminal enforcement in the US
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EC cartels
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EC Data

@ 1998 (1st LP reduction) - Dec.2020
@ 149 cartels

@ 556 unique cartel members
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EC cartels
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Cartel convictions: decreasing trend (firms,
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EC cartels
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Average EC fine increased but...
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EC cartels
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...remain a small % of the turnover
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EC cartels
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Leniency inflation: % fines with immunit
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EC cartels
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EC cartels

000000 e00

c
.0
s}
O
>
oS
(D)
-
o
-
()
a0
[0}
—
(D)
>
<
wm
.0
i}
[}
formm
=

70%
60%
50%
40%
30%
20%

Leniency

0z0z
6T0Z
B10Z
£10e
a10e
ST0Z
¥Ioz
ET0E
cToe
TT0E
0T0z
6002
B00Z
Looe
a00e
S00Z
ooz
E00e
cog
ooz
ooog
GG6T
BGA6T

c
8
2
o
N
5
=
E
=
(9]
T
c
5
»
()
=g
T
<
JuJ
o
]
]
£
5
(9]
=
K]
=
k]
2
=
>
(€]
c
k]
=
(7]
|

Catarina Marvéo, Giancarlo Spagnolo




EC cartels
00000000

We document:
@ Low level of fines

@ “Leniency inflation” (even in cartels previously fined in the US)

© Decline in cartel convictions: connected to leniency due to (at least in
part):
o lack of an incentive to report the cartel first ( “leniency inflation”);
o insufficient protection of the immunity recipient by the 2014 Damages

Directive (e.g. Buccirossi, Marvdo and Spagnolo, JLS, 2021);
e or both.
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EC cartels
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In the US, sanctions can include: treble damages, large pecuniary fines and
jail time.

This suggests: under-enforcement in the EU (or over-enforcement in the
us).

@ Increase fines further;

@ Revise the EC Damages Directive as suggested in Buccirossi,
Marvdo and Spagnolo, JLS, 2021,

© Introduce criminalization: any biases EU should be aware of?
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John Connor’s PIC data: criminal sanctions
1990-2015
146 cartels

683 observations
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Heckman two-stage

@) @) (3) (4) (5) (6)

(prison) (prison) (prison) (months) (months) (months)
DOJ real budget (%change) (lag) 3.857 2.078 3.485 -6.13 -3.129 -12.708
republican 1.452%** 1.136%** 0.545 -13.971%** -14.018*** -14.495%**
GDP US real (%change) (lag) -4.627 -10.804* -8.555 106.315%** 104.893*** 05.481**
new LP (1993-2003) -1.724 -0.469 -0.882 -85.327*** -85.438*** -81.423%**
post-ACPERA (2004) -2.252* -1.047 -1.676 -79.257*** -79.973%** -75.913%**
nb. cases filed (lag) 0.039 0.033 0.012
nb. cases filed (2nd lag) 0.075* 0.071* 0.079*
firm HQ US -0.787*%* -1.036*** -1.558*%** 4.782%** 4.452%%% 5.378%**
manager origin US 1.465%** 1.549%%* 2.118%** -4.090*** -4.308*** -3.805**
average prison US months (lag) 0.060%** 0.052%** 0.059%** 0.062** 0.068*** 0.060**
inv. duration (months) 0.015%** 0.013*** 0.021%** -0.196*** -0.193*** -0.229%**
cartel fine DOJ 0.022%** 0.014*** 0.009%** 0.035%** 0.035%** 0.036%**
affected sales US cartel ('000) 0.208%** 0.132%** 0.138%** 0.277 0.329 0.410
affected sales EU cartel ('000) -0.371%** -0.232%** -0.230%** 3.060%** 2.527*** 1.952
MO cartel (share) -3.754%%% -1.124
MO cartel (count) -0.139* -0.162** 0.054 0.621
cartel duration (months) 0.002* 0.018*
number firms DOJ 0.045 -0.133
bid-rigging 0.994%** -4.051
constant -1.404 -1.936** -2.321* 105.434*** 106.438*** 107.039***
sector controls yes yes yes yes yes yes
imr(lambda) -4.032%** -3.195%* -4.600%** 0
N 642 642 613 0

¥p < 0.1, * p < 0.05, ™ p < 0.01.
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Heckman two-stage: Macro variables

) ) €) @ ® ©
(prison) (prison) (prison) (months) (months) (months)
DOJ real budget (%change) (lag) 3.857 2.078 3.485 -6.13 -3.129 -12.708
republican 1.452%** 1.136*** 0.545 -13.971%** -14.018*** -14.495%**
GDP US real (%change) (lag) -4.627 -10.804* -8.555 106.315%** 104.893*** 95.481%*
new LP (1993-2003) -1.724 -0.469 -0.882 -85.327*** -85.438*** -81.423%**
post-ACPERA (2004) -2.252* -1.047 -1.676 -79.257*** -79.973*** -75.913***
nb. cases filed (lag) 0.039 0.033 0.012
nb. cases filed (2nd lag) 0.075* 0.071* 0.079*
sector controls yes yes yes yes yes yes

¥p < 0.1, ™ p < 0.05, ™% p < 0.01.

©

When Republicans are in power, > P(prison), < lenght
(Ghosal and Sokol, 2020) Republicans: > cases
(Rolnik, 2016) Republicans: > mentions of the term “competition”

[

Busier DOJ: > lenght (as in Ghosal and Sokol (2020) for total jail days)

Busier: M&As serve as a conduit for information about cartels (Ghosal, 2008,
2011)

©
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Heckman two-stage: Cartel and firm variables

) ) ® @ ® @)
(prison) (prison) (prison) (months) (months) (months)
firm HQ US -0.787*%* -1.036*** -1.558%** 4.782%** 4.452%%* 5.378%**
manager origin US 1.465%** 1.549%%* 2.118%** -4.090%** -4.398%** -3.805**
average prison US months (lag) 0.060%** 0.052%** 0.059%** 0.062** 0.068*** 0.060**
inv. duration (months) 0.015%** 0.013*** 0.021%** -0.196*** -0.193*** -0.229%**
cartel fine DOJ 0.022%** 0.014*** 0.009*** 0.035%** 0.035%** 0.036***
affected sales US cartel ('000) 0.208%** 0.132%** 0.138%** 0.277 0.329 0.410
affected sales EU cartel ('000) -0.371%** -0.232%** -0.230*** 3.060*** 2.527*** 1.952
MO cartel (share) -3.754%%* -1.124
MO cartel (count) -0.139* -0.162** 0.054 0.621
cartel duration (months) 0.002* 0.018*
number firms DOJ 0.045 -0.133
bid-rigging 0.994*** -4.051

¥p < 0.1, * p < 0.05, *** p < 0.01.

@ > cartel severity (US sales, CD): > P(prison), > lenght
e US HQ, non-US manager: < P(prison)
e MO (share, count): < P(prison)
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US lessons for the EU

@ The length of US prison sentences is directly affected by its severity
(affected EU, US cartel sales, CD)

@ Macroeconomic and national biases: unlikely to be a major concern in
the EU, an entity with no centralized government.

@ MO may not be problematic in the US: once a firm reports a cartel (or
is convicted), it reports other cartels it is involved in (often
non-contemporaneously and not linked to Amnesty Plus).

@ However, in the EU (< F, no jail sanctions and < private damage

claims) there are many more MO and several cases of true recidivists:
potential area of concern.
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Conclusion
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Conclusion

Should criminal penalties for cartels be introduced in the EU?

Low F, “leniency inflation”, 2014 Damages' directive, decline in
cartel convictions.

Under-deterrence.

> F, correct Damages’ directive, criminalization.

Any concerns when introducing criminalization

Multiple offenders appear to be able to escape jail sentences.
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